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UNITED STATES DISTRICT COURT 
FUR THE DISTRICT OF COLUMBIA 


Civil Action No. 421-66 


Ricwarp D. Meenan, 2560 Connecticut Avenue, N.W., Wash- 
ington, D.C., Plaintiff, 


Vv. 


Joun W. Macy, Jr., Chairman, Lupwic J. ANDoLseK, Com- 
missioner, Rosert S. Hampron, Commissioner, Civil Serv- 
ice Commission, 1900 E Street, N.W., Washington, D.C., 


Governor of the Panama Canal Zone Government, ¢/o 


Secretary of the Army, The Pentagon, Washington, D.C., 
Defendants. 


Complaint for Declaratory Judgment Fixing and Determining 
the Rights of Plaintiff to Restoration to His Position as an 
Employee of the Canal Zone Government; and for a Man- 
datory Injunction Ordering That Plaintiff Be Restored to 
His Said Position: and for a Money Judgment in the 
Amount of All Back Pay Owed to Plaintiff 

Plaintiff, as and for his complaint herein, respectfully 


alleges: 


1. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia. 


2. Defendant John W. Macy, Jr. is the duly appointed, 
acting and qualified Chairman, and defendants, Ludwig J. 
Andolsek and Robert E. Hampton are the other duly ap- 
pointed, acting and qualified members of the Civil Service 
Commission. As members of the said Commission, these 
defendants are charged by law with the administration of 
the Civil Service laws of the United States, the Veterans 
Preference Act and other Executive Orders and Regula- 
tions which govern the appointment and retention in serv- 
ice of civilian employees of the United States and of the 
Canal Zone Government, and as such officers, they are 
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clothed with the power and authority necessary to direct 
and order plaintiff’s reinstatement of his position with the 
Canal Zone Government upon the order or judgment of 
this Court in this action; and said defendants are sued 
herein in their official capacities only. 


3. Defendant Governor of the Panama Canal Zone Gov- 
ernment is the officer charged by Act of Congress with the 
duty to execute and administer all laws of the United 
States applicable to the Canal Zone Government, and as 
such officer, he is clothed with the power and authority 
necessary to direct and order plaintiff’s restoration to his 
position as an employee of the Canal Zone Government 
upon the order or judgment of this Court in this action; 
and said defendant is sued herein in his official capacity 
only. 


4. Defendant Secretary of the Army is the officer charged 
by Executive Order No. 11171 of the President of the 
United States, dated August 20, 1964, to exercise the 


authority vested in the President by Sections 142 and 155 
of Title 2 of the Canal Zone Code and to coordinate the 
policies and activities of the various departments of the 
government in Subchapter 3, Title 2, of the said Canal 
Zone Code, entitled “Wage and Employment Practices” 
and to promulgate lawful regulations necessary and ap- 
propriate to carry out the provisions and purposes of said 
Subchapter 3, and in such capacity the said defendant is 
clothed with the power and authority, upon the order of 
judgment of this Court to restore the plaintiff to his posi- 
tion with the Canal Zone Government; and said defendant 
is sued herein in his official capacity only. 


5. The jurisdiction of this Court over this action is based 
on the provisions of Title 28 U.S.C. Sections 1331 and 
1346(d) and on the provisions of Sections 11-305, 11-306 
of the District of Columbia Code (1961 Edition); upon the 
provisions of the Administrative Procedures Act (5 U.S.C. 
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§1001 et seq.) and upon those further statutes of the United 
States which give this Court jurisdiction to render declara- 
tory judgments and to afford conjunctive relief. 


6. Heretofore, and in or about February, 1964 and for 
approximately 6 years prior thereto, plaintiff was a 
Veterans Preference employee of the United States em- 
ployed as a Police Private in the Police Division of the 
Canal Zone Government at a salary of $7,871. per annum; 
and plaintiff also served as President of the Canal Zone 
Police Lodge of the American Federation of Government 
Employees, a labor organization made up entirely of United 
States citizen police officers employed by the Panama Canal 
Zone Government. 


7. During the latter part of 1963 and early 1964, the 
Panama Canal Zone, operated by the United States Gov- 
ernment and guarded by units of the armed forces of the 
United States and the Panama Canal Zone Police Force 
(which by law consisted entirely of United States citizen 
police officers) was openly stormed and attacked by large 
numbers of hostile, rebellious and riotous Panamanian 
Nationals, with the result that numerous persons were 
killed or injured, there was widespread destruction of 
property, and plaintiff and his fellow police officers were 
hard pressed to protect the lives and property of United 
States citizens and the property of the United States itself 
in the Zone. 


8. Thereafter, and during the period in or about Feb- 
ruary, 1964, defendant Governor of the Canal Zone Gov- 
ernment, who was then one General Robert J. Fleming, 
Jr., suddenly, astonishingly, openly and publicly announced 
that he had personally decided to make numerous conces- 
sions to the Panamanians, including the adoption of a pro- 
gram whereby the Canal Zone Police Force, employed and 
paid by the United States to protect its property and the 
lives of United States citizens in the Zone, would be in- 
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ternationalized, so that henceforth the Force would consist 
of both United States and Panamanian citizens. 


9. In order to attempt to effectuate this program, the 
Governor, on or about February 4, 1964, called a meeting 
of the various United States federal employee union leaders 
in the Canal Zone, including the plaintiff herein, and 
through certain of his representatives and subordinates 
there and then confirmed that an attempt would soon be 
made to internationalize the Force through the employment 
of Panamanian citizens as police officers. These represen- 
tatives of the Governor thereupon advised the union repre- 
sentatives there present that while said proposal was un- 
doubtedly highly unacceptable to the United States citizen 
officers already serving on the Force (who were neverthe- 
less expected to remain wholly responsible for the opera- 
tions and functions of the Force), and while the proposal 
was a dramatic departure from long standing United States 
policy and personnel practices in the Zone and possibly 
even a violation of existing law, the Governor expected 
and requested the said union leaders and the unions they 
represented not to make any public statements regarding 
his proposal and to restrict opposition to the plan to the 
mere filing of grievances with Congress, which, of course, 
was thousands of miles distant from the Zone. 


10. Thereafter, and in fact even before the said meeting 
of February 4, 1964, the Governor himself, in breach and 
in violation of his own alleged directive that his bizarre 
proposal not be discussed publicly or in the press, engaged 
in numerous interviews with representatives of the press 
regarding his said proposal; make several public state- 
ments concerning same which statements were carried and 
quoted in newspapers and over other communications 
media in the Zone; and he otherwise embarked upon a 
publicity and political campaign to gain support for his 
proposal, both locally in the Zone and in the United 
States itself. 
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11. When the Governor’s said proposal became a matter 
of general knowledge in the Zone, plaintiff was approached 
by other officers and members of the aforementioned Police 
Lodge of the American Federation of Government Em- 
ployees with pleas that the union should vigorously oppose 
the proposal as a direct threat to the lives, physical safety 
and job security of all United States citizen officers em- 
ployed by the Canal Zone Police Force and plaintiff was 
requested, in light of the Governor’s vigorous campaign in 
support of his proposal, to take whatever steps could law- 
fully be taken to organize more effective opposition to the 
plan both in the Zone and in the Congress. 


12. Plaintiff thereupon proceeded, at union expense, to 
arrange for duplication of an “open letter”, copy of which 
is annexed hereto, made a part hereof and marked Exhibit 
“A” and which had been written and prepared by other 
federal employees in the Zone. This letter concluded with 
a plea to those who received same to—— 


“Write your Congressman advising him of your con- 
cern and the true facts of what is happening here, also 
write two friends (or more) in the United States tell- 
ing them what is going on, asking their support in 
contacting Congress. If the Congress gets enough sup- 
port, they will stand firm in this matter, but they must 
have support for they realize that they must reflect the 
true opinion of the American people. . . . The Congress 
must have your support and the support of your 
friends in the States if they are to continue in this 
struggle with the executive branch. Without this sup- 
port, Panama could well become another Cuba. Don’t 
put this off until tomorrow. DO IT NOW!” 


13. Plaintiff, still acting exclusively in his capacity as 
President of the aforementioned union of federal employees 
and during periods of time he was not on duty or otherwise 
employed in his position with the Canal Zone Government, 
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he endeavored to distribute copies of said open letter, 
along with copies of a fanciful poem entitled “In The 
Panama Canal Waters” by A. C. Payne, another federal 
employee (copy of which is annexed hereto as Exhibit 
“B”) to fellow officers on the Canal Zone Police Force and 
to other interested federal employees in the Zone. 


14. On February 27, 1964, a copy of the said “open 
letter” and poem were inserted in the Congressional Record 
by Congressman Flood of Pennsylvania. 


15. In the meantime, and solely and exclusively because 
of the aforementioned steps taken by plaintiff in the dis- 
charge of his lawful duties as President of the Canal Zone 
Police Lodge and in opposition to the Governor’s publicly 
announced proposal to internationalize the Zone Police 
Force, plaintiff received a notice from the Governor’s Per- 
sonnel Director advising that the Governor proposed to 
discharge plaintiff for (1) conduct unbecoming a Police 
Officer of the Canal Zone Government, (2) failure to obey 
instructions from your superiors, and (3) failure to obtain 
clearance from the office of the Governor before releasing 
for publication articles (the said open letter and poem) 
pertaining to Government activities in the Canal Zone. A 
copy of said letter, dated February 20, 1964, is annexed 
hereto, made a part hereof and marked Exhibit “C”. Copies 
of articles which appeared in the Panama American on 
February 7, 1964 and the Star & Herald on February 7 
and 16, 1964, and which are referred to in Charge No. 2, 
contained in the aforementioned letter of February 20, 
Exhibit “C” hereto, are also annexed, made a part hereof 
and marked Exhibits “D”, “EX”, and “‘F” respectively. 

16. In due course, plaintiff filed a written answer to the 
said charges and begged to be retained in his position. A 
hearing was thereupon held before an Examiner appointed 
from a list prepared by the Governor’s Personnel Director. 

17. Thereafter, on April 15, 1964, and in spite of the 
fact that the said Hearing Examiner found that certain of 


8 


the charges against plaintiff were “not even proven by the 
Agency,” the Governor’s Personnel Director nevertheless 
directed that plaintiff be discharged effective April 16, 1964. 


18. Plaintiff thereafter filed an appeal with the Governor 
praying that he be retained in his position. On May 6, 
1964, the Governor, without hearing any further evidence 
and without affording plaintiff any opportunity to confer 
or discuss the matter with him, unlawfully, arbitrarily and 
capriciously sustained his discharge and denied plaintiff’s 
petition for reinstatement, albeit the Governor expressly 
admitted in the course of said action on May 6, 1964: 


“Finally, you call attention to your performance as 
a Canal Zone policeman during the riots occurring on 
borders of the Canal Zone and the Republic of Panama 
on January 9-11, 1964. As you know, I have publicly 
commended the Canal Zone police for the fine job they 
did during these difficult days. I have been informed 
that your personal performance on that occasion was 
satisfactory. As you know, you have not been charged 
with unsatisfactory performance of your duties as a 
policeman.” (Emphasis supplied) 


19. Plaintiff thereafter appealed to the United States 
Civil Service Commission in Washington. On September 
3, 1964, the Commission’s Appeals Examining Office un- 
lawfully, arbitrarily and capriciously sustained plaintiff’s 
removal from his position and upheld the action of defend- 
ant Governor of the Canal Zone. 


20. On September 11, 1964, plaintiff and the Ameri- 
can Federation of Government Employees, acting by and 
through its National President, filed a further appeal to 
defendant Civil Service Commissioners. 


21. Thereafter, on February 8, 1965, defendant Commis- 
sioners, acting by and through the Chairman of their Board 
of Appeals and Review, again unlawfully, arbitrarily and 
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improperly sustained plaintiff’s removal from the service, 
stating, in support of their said action: 


“The record fully supports a finding, therefore, that 
Mr. Meehan acted on his own initiative and in his 
individual capacity, and not as a union official or repre- 
sentative, when he published and distributed copies of 
the Open Letter and poem. 


“As to your final contention concerning the consti- 
tutional guarantee of freedom of speech, the Appeals 
Examining Office discussed this point at some length. 
The Board notes, however, no contention has been 
made that the Governor lacks statutory authority to 
issue regulations governing the conduct of his em- 
ployees, or that the regulations in question promul- 
gated by the Canal Zone Government exceed its author- 
ity. The regulations under attack simply required Mr. 
Meehan prior to publication, to clear all articles deal- 
ing with Canal Zone policy matters. The purpose of 
the regulation, in brief, is to guard against the im- 
proper use of official information and to insure that 
any information published represents only an em- 
ployee’s personal views .. .” (Emphasis supplied) 


22. Thereafter plaintiff, who was without employment 
and sufficient funds to prosecute this action for reinstate- 
ment, appealed to the National President and Executive 
Council of the American Federation of Government Em- 
ployees to assist him in obtaining legal counsel to file and 
prosecute this action. After due deliberation, the Executive 
Council granted its approval for such assistance and plain- 
tiff was thereafter able to proceed with this suit. 


23. Plaintiff asserts that he was wrongfully, unlawfully 
and improperly removed from his position because there 
was no lawful, valid evidence or proof to support the gen- 
eral charges against him; the said charges themselves are 
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groundless, invalid and capricious; and because his dis- 
missal was accomplished by an arbitrary, biased, capricious 
superior who was personally involved in the alleged charges 
against plaintiff and who was bent exclusively on dismiss- 
ing and discharging plaintiff from the federal service irre- 
spective of the lack of any valid charges or evidence against 
him and irrespective of the fact that the Hearing Examiner 
appointed by the Governor to hear the charges against 
plaintiff found that the Governor had even failed to offer 
any proof of some of the said charges against the plaintiff. 


24. Plaintiff asserts further that he was wrongfully and 
improperly removed from his position without lawful or 
just cause on grounds and without such cause as would 
promote the efficiency of the Government service and con- 
trary to the provisions of Title 5 United States Code $652 
(ec) and (d), which provide that the right of persons em- 
ployed by the United States, either individually or collec- 
tively, to petition or to furnish information to Congress 


or any member thereof shall not be denied or interfered 
with and that the presentations of grievances to Congress 
or any member thereof by federal employees, acting either 
individually or collectively, shall not constitute or be cause 
for reduction in rank or compensation or removal from 
the federal service. 


25. Plaintiff asserts further that he was wrongfully, and 
unlawfully removed from his position in violation of 5 
United States Code §652(¢) and Executive Order 10988 of 
President Kennedy, dated January 17, 1962, which provide 
that no federal employee shall be removed from his position 
for acting on behalf of his union in the presentation of any 
grievance or grievances to Congress or any Member thereof, 
and that employees of the Federal Government shall be 
protected in the exercise of the right freely and without 
fear of penalty or reprisal to assist any employee union 
organization and to act for such organization as its repre- 
sentative in the presentation of its position and views to the 
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Congress and in marshalling support for the union’s stand 
or position. 

26. Plaintiff asserts further that he was wrongfully, 
unlawfully and improperly removed from his position in 
violation of the First Amendment to the Constitution of 
the United States and of those regulations of the Civil 
Service Commission (5 C.F.R. 4.1) which provide that em- 
ployees of the Executive Branch “shall retain the right . . . 
to express their opinions on all political subjects”. 


27. Plaintiff asserts also that the entire procedure 
whereby he was removed from his position and the removal 
itself were violative of the Fifth and Sixth Amendments 
to the Constitution of the United States in that plaintiff 
was discharged without due process of law, and by an arbi- 
trary, capricious superior who was personally and prejudi- 
cially involved in the charges against plaintiff and who 
completely controlled all of the initial discharge proceed- 
ings against plaintiff from beginning to end. 

28. Plaintiff asserts also that he was wrongfully and im- 
properly removed from his position in violation of Chapter 
3 of the Canal Zone Code (P. Law 87-845) which provides 
that freedom of speech and of the press and of the people 
peaceably to assemble and petition the Government for a 
redress of grievances shall not be abridged and that no 
person shall be deprived of liberty or property without due 
process of law. 


Wuenrerore, plaintiff prays: 


1. That due process of this Court issue directing the 
defendants to appear and answer this Bill of Complaint. 


2. That plaintiff have judgment against defendants fix- 
ing, declaring and determining his rights as a Veterans 
Preference employee of the United States and of the Canal 
Zone Government and directing that he is entitled to be 
reinstated in the position from which he was unlawfully 
removed. 
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3. That a mandatory injunction issue directed to defend- 
ants, the Chairman and Commissioners of the Civil Serv- 
ice Commission, the Governor of the Canal Zone Govern- 
ment, and the Secretary of the Army, ordering them, and 
each of them, to restore plaintiff to his rightful position 
from which he was wrongfully and illegally removed. 


4. That judgment be entered herein, pursuant to the 
provisions of Title 28 United States Code 1346, granting 
plaintiff all back pay lost by him as a result of the afore- 
said unlawful dismissal from his position. 


5. That plaintiff be granted such other and further relief 
as to the Court may seem just and equitable in the premises. 


Gapssy, Macurrr, Hannan & MERRIGAN 


By 
Epwarp L. Mrrrican 
Member of the Firm, 
Attorneys for Plaintiff, 
929 Pennsylvania Building, 
425 -13th Street, N.W. 
Washington, 4, D. C. 


Exhibit A 
Dear Friends, 


As you know, the Honorable Governor of the Canal 
Zone, Robert J. Fleming, Jr., has asked authority to hire 
foreign nationals as policemen here in the Canal Zone. 
This is but another concession to the forces desiring to 
see U.S. influence abroad destroyed. In announcing that 
he planned to hire 40 new policemen in the very near future 
of which 20 would be Panamanians, the Honorable Gov- 
ernor of the Canal Zone pointed out that this would not 
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jeopardize the security of the Canal Zone. He fails to note 
that foreign nationals are not allowed to take loyalty oaths 
to the U.S. Government and could not be punished (with 
exception of losing their job) if during a riot they refused 
to obey orders or went to the extreme of taking part in 
the riots. The Governor praised the loyalty of the local 
firemen, who are foreign nationals, as a favorable argu- 
ment for his program of hiring Panamanian nationals 
as policemen. This same honorable gentleman had no com- 
ment to make on the loyalty of the Terminal Security 
guards who are also Panamanians. We assume therefore 
that the Governor has not been informed of the loyal acta 
of one Edgar Harrison or chose to ignore this point as 
it is somewhat unfavorable to his position. Mr. Harrison 
was the Terminal Security guard who not only took part 
in the riots of January 9 but was identified as one of the 
snipers. The same Canal Zone government, under the di- 
rection of the Honorable Robert J. Fleming, Jr., took no 
action against Mr. Harrison other than to terminate his 
services with the Canal Zone Company and escort him 
across the boundary. Is this the type of loyalty that Gov- 
ernor Fleming is so proud of and intends to foist off on 
the American people? Another case reflecting on the 
loyalty of the security guards was the case in which one 
resigned, citing that the Canal Zone Government would 
not allow him to continue to publish his views in La 
Critica without interference. It is inconceivable to us how 
Governor Fleming, a Major General in the U.S. Army, 
can conceive that a man will be able to practice two loy- 
alties simultaneously. “Since the time of Christ, man 
has been admonished that no man may serve two masters, 
for he will hate the one and cling to the other.” Perhaps 
Governor Fleming has newer or more advanced informa- 
tion supporting his position and his stand of so called 
NEW-AMERICANISM. 


Governor Fleming warned in a January 20, 1964, story 
carried in the Christian Science Monitor that other changes 
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would be forth coming. He stated that he feels that 
Panama has just complaints “including those surrounding 
complaints that the Canal Zone ought to get out of regular 
business or commercial activities such as commissaries, 
garages, television and radio repair.” Governor Fleming 
also stated in this same interview that the Canal Zone Gov- 
ernment has attempted to get out of the cargo handling 
business in Cristobal but “the United States Congress 
has balked on the issle.” This was in obvious reference 
to the recent bill passed in Congress and attached to the 
Appropriations bill that the Panama Canal Government 
would not conduct further giveaways including ports, 
harbor facilities and real estate of the Panama Canal 
Company, without the expressed approval of the Congress. 
The Governor obviously feels that the majority of Cong- 
ress is out of step with the policies of New Americanism. 
We are happy to note that he considers them only “balking” 
and does not challenge their right to act in this matter. 
It is obvious from this that our government might con- 
sider more drastic changes to the 1955 treaty if the Cong- 
ress would only quit “balking.” That is why we say it is 
not a question of foreign nationals on the police force 
(although we don’t seriously believe the Governor’s as- 
surances that they will be loyal—we agree they will be 
loyal—our question is to WHOM). We feel that this is 
but another probing action on the part of the executive 
branches of government. If the American public (who have 
not been kept informed on the situation here) will allow 
this policy to be foisted off on them and the Congress 
would only quit “balking,” our honorable executives could 
solve the Panama Crisis in short order. Actually the 
solution is obvious to an intellectual moron—simply with- 
draw all U.S. influence from the area and return to the 
continental U.S.A. and support AID and the Alliance 
for Progress. 


We do not intend to perpetrate a personal attack on 
the Honorable Governor of the Canal Zone, for we are 
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aware that he is only a Major General and in reality only 
an instrument of the boys in the black strip pants in the 
State Department, whose major goal since the time of 
Alger Hiss has been to implement the policy of New Ameri- 
canism and erase all opinions opposed to their policies. 
Thus, we come to the main subject matter of our letter. 
There is only one manner in which to counteract this policy 
being conducted by the State Department, that is to sup- 
port the “balking” Congress. Many Congressmen have 
spoken out against the executive plans for Panama, but 
these are only elected officials who realize this fact much 
more clearly than their counterparts in the Executive 
Branch. The Congress realizes that they are answerable 
to the voters and therefore keep close count on their mail. 


Here we come to the point of what must be done if we 
are to stop flagrant misuse of government office by the 
Executive Branch. If you feel that the Government is 
not conducting itself in the BEST INTEREST OF ALL 
U.S. CITIZENS AT HOME AND ABROAD, we earnestly 
solicit your support in this campaign. Write your Cong- 
ressman advising him of your concern and the true facts 
of what is happening here, also write two friends (or 
more) in the United States telling them what is going 
on asking their support in contacting the Congress. If 
the Congress gets enough support they will stand firm in 
this matter but they must have support for they realize 
that they must reflect the true opinion of the American 
people. They realize that at the end of their term of 
office they must return to their people and explain their 
actions if they are to return to the Congress. They are 
not allowed to use “Executive Privilege” and tell the 
American voters that they have no reason to know what 
the government is doing. The Congress must have your 
support and the support of your friends in the States 
if they are to continue in this struggle with the executive 
branch, without their support, Panama could well become 
another Cuba. Don’t put this off until tomorrow. 


DO IT NOW! 
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Exhibit B 
IN THE PANAMA CANAL WATERS 


By A. C. Payne 


Someone rocks the hull 

Of our U.S. Constitution, 
He grabs it by the gunwales 
In a foreign revolution. 


He dampens Civic powder, 
Muzzles Union guns, 

Recruits the foreign nationals, 
Rejects the native sons, 


Refutes the wish of Congress 
By subterfuge and lies, 

Twists knives of propaganda 
While factual heartbeat dies. 


He belittles U.S. loyalty, 
He scorns U.S. tradition, 
And if we dare participate 
He brands it as sedition. 


He stills militia’s muskets, 
Condemns them to the walls, 
All U.S. looks on aghast 

As every statute falls. 


But we’re saddled with him. 
He struts athwart the deck, 
Causing by misjudgement 
The Constitution’s wreck. 
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Exhibit C 


PANAMA CANAL COMPANY 
CANAL ZONE 


IN REPLY TO: PR 


Balboa Heights, C. Z. 
February 20 1964 
Mr. Ricnarp D. Merman 
Through: Civil Affairs Director 
Chief, Police Division 


Dear Mr. Meehan: 


This is to notify you that it is proposed to discharge 
‘you from your position as Police Private in the Police 
‘ Division of the Canal Zone Government, effective not 
earlier than 31 days after the day you receive this notice. 


The charges against you are (1) conduct unbecoming 
' a Police Officer of the Canal Zone Government, (2) failure 
‘to obey instructions from your superiors, and (3) failure 
| to obtain clearance from the office of the Governor before 
releasing for publication articles pertaining to Govern- 
ment activities in the Canal Zone. 


The specific facts detailing the above charges are: 
Charge No. 1—Conduct unbecoming a police officer. 


a. Shortly before 4:00 p.m. on February 12, 1964, you 
' approached the desk of the Balboa Police Station and 
' handed copies of an open letter concerning a proposal 
for augmenting the Canal Zone Police Force by the em- 
| ployment of a number of Panamanian citizens and a poem 
entitled “In the Panama Canal Waters” by A. C. Payne, 
to Police Sergeant R. W. Lawyer and to Police Lieutenant 
H. C. Richards, and offered a copy of each to an Army 
' liaison representative who was present. The poem con- 
tained derrogatory and libelous statements referring to 
the Governor of the Canal Zone. The open letter criticized 
the Governor’s proposed plan for augmenting the Canal 
Zone police force and broadly, vaguely, and intemperately 
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criticized other policies of the Governor and of the Execu- 
tive Branch of the United States Government with respect 
to relationships between the United States and the Re- 
public of Panama in a sarcastic and contemptuous manner. 
A copy of the letter and a copy of the poem are attached 
hereto and incorporated herein by reference. 


b. On February 13, 1964, you placed approximately 85 
copies of the letter and poem referred to above in the 
police booth at the entrance to the Canal Zone Government/ 
Panama Canal Company Administration Building at Bal- 
boa Heights, Canal Zone. The copies were placed next to 
a stack of an issue of the Canal agencies’ house organ, the 
Spillway, which had been placed there for distribution to 
the public, and it was your evident intention that the copies 
of the letter and the poem be likewise distributed to the 
public. However, at approximately 7:00 p.m. on February 
13, 1964, the copies of the letter and the poem were seques- 
tered by Mr. Paul M. Runnestrand, Executive Secretary of 
the Canal Zone Government. At approximately 8:00 p.m. 
on the same evening, you telephoned Mr. Runnestrand 
and stated that the material belonged to you and demanded 
that it be returned. When asked if you had prepared and 
distributed the material, you replied, “Let’s put it this 
way, that the material was paid for out of union funds,” 
referring to the Police Lodge No. 1798, A.F.G.E., of which 
you are President. The material was not returned to you 
at that time but was instead forwarded to your superior, 
the Chief of the Police Division. At approximately 11:40 
am. on February 14, 1964, you called Police Headquarters 
and asked to speak to the Chief, Police Division. When 
told that the Chief was out, you asked Mrs. Betsy R. 
Hoenke, the Chief’s secretary, to tell the Chief that (1) 
you accepted the responsibility for the distribution of the 
open letter, (2) you considered yourself the author, (3) 
the letter was printed on paper purchased by the Police 
Union, and (4) that you intended to sue the Chief if the 
property was not returned. 
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Charge No. 2—Failure to obey instructions. 


On Tuesday, February 4, 1964, you attended a meeting 
held in the Board Room of the Administration Building 
at which time the Governor’s proposed plan to augment 
the force of the Police Division by employing a number 
of Panamanian citizens was discussed. At that meeting 
you and the other union representatives present were 
instructed by the Personnel Director, Mr. Edward <A. 
Doolan, to keep the expression of any views opposing 
the Governor’s proposed plan within regular channels 
such as appeals to Congress. The Personnel Director 
further instructed you to avoid local issuance of com- 
ments or statements which could find their way to the 
Panamanian press where their publication would have 
the effect of further inflaming the current state of tension 
between the United States.and Panama. The Lieutenant 
Governor spoke further on this point enjoining that all 
possible care be taken to limit the presentation of any 
opposition to the employment plan to regular channels. 
However, despite these explicit instructions you later made 
public statements criticizing the Governor’s proposed plan 
which were published in the Star and Herald and the 
Panama American on February 7, 1964. Copies of the 
newspaper articles referred to are attached hereto and 
incorporated herein by reference. You further disobeyed 
the explicit instructions of the Personnel Director and 
the Lieutenant Governor by preparing and for causing 
to be distributed the open letter and the poem referred to 
above. Newspaper articles appeared in the Panama Ameri- 
can on February 14, 1964 and in the Star and Herald on 
February 16, 1964 as a result of your distribution of the 
open letter. Copies of the newspaper articles are attached 
hereto and incorporated by reference. 
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Charge No. 3—Failure to obtain clearance prior to 
publication. 

Section 5 of Part V of Executive Regulation No. 67 
published in the Panama Canal Company/Canal Zone Gov- 
ernment General Manual provides in pertinent part that 
“Bmployees shall obtain clearance from the office of the 
Governor before releasing for publication articles per- 
taining to Government activities in the Canal Zone.” In 
direct contravention of this directive you distributed and 
caused to be published the open letter and poem referred 
to above. In addition, you violated the directive by making 
the statements referred to above which were published in 
the Star and Herald and the Panama American on Feb- 
ruary 7, 1964. 


If you wish to answer the above charges, you may pre- 
sent your answer to me in person orally or in writing, 
or both orally and in writing. If you desire to reply in 
person, please call my secretary (2-2561) to arrange an 
appointment. You may also submit affidavits in support 
of your answer. You will be allowed ten calendar days 
from the date you receive this letter to submit your answer. 
As soon as possible after your answer is received, or after 
expiration of the ten-day period, if you do not answer, a 
written decision will be issued to you. During the ten-day 
period you may also submit to me a written request for 
a hearing before a Hearing Committee. If a hearing is 
requested, you must also state the name of the person, 
if any, whom you designate to represent you at that pro- 
ceeding. You are hereby advised that if you do not request 
a hearing at this time, you may later be denied an agency 
hearing in the event an adverse decision is appealed by you. 

Full consideration will be given to any answer you may 
eare to make and to the report of the Hearing Committee 
if a hearing is held before the final decision is made. 


During the notice period of this proposed action, you 
will remain in an active duty status at your present rate 
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of pay, or, if you so request, you will be placed on a 
leave-with-pay status. You are hereby specifically again 
admonished not to engage in any activity of the kind that 
is the subject of the charges detailed in this letter. 


Please acknowledge receipt of this letter by signing, 
dating, and returning the enclosed copy. 
Very truly yours, 
Epwarp A. Dootan 
Edward A. Doolan 
Personnel Director 
Attachments 


Exhibit D 


Star & Hrarrp 
PANAMA R.P., FRIDAY, FEBRUARY 7, 1964 


CZ TO BRING PANAMANIANS INTO POLICE 


Fremine Denies 
Securrry AFFECTED 


By The Associated Press 


Governor Robert J. Fleming, Jr., yesterday revealed 
plans to bring Panamanian nationals into the Canal Zone 
Police soon. 


The Canal Zone Police union, backed by the Panama 
Canal Pilots Association, censured the move as a “dra- 
matic inroad” into the security of the strategic waterway. 


Governor Fleming challenged this claim. 


He said the plan to strengthen the police corps had 
nothing to do with the January 9-10 disorders, “although 
this helped to expedite” the plan which has been in the 
discussion stage for some time. 
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Fleming said 40 new police recruits, about half of them 
Panamanians, would join the force before the end of the 
fiscal year. 


This will be a preliminary step toward eventual re- 
inforcement of the Zone Police by about 100 men, half 
of whom would be Panamanian nationals. 


Richard Meehan, President of Canal Zone Police Lodge 
1798 (AFL-CIO), described the plan as “a dramatic inroad 
and a breach in the Canal Zone security system.” 


He stressed the present police force is a highly trained 
organization entrusted with strategic functions in the 
Zone, among them those normally carried out by the 
Federal Bureau of Investigation, the Secret Service, the 
Border and Harbor Patrol and the operation of the peni- 
tentiary and penal system. 


“Panamanians’ loyalty in carrying out these tasks can 
be questioned,” Meehan said. He added: “The U.S. Gov- 
ernment spent two million dollars training and equipping 
the Panamanian National Guard for riot control and they 
failed to respond when they were needed.” 


Meehan said the plan will cause “a large number” of 
skilled North American help to quit and go home. The 
Pilots Association, he said, already has fired off a protest 
to Secretary of the Army Cyrus Vance. 


Mechan also contended that the inclusion of Panamanians 
was a violation of Canal treaty provisions establishing 
that certain jobs labeled “security positions” could be 
held only by United States citizens. The police force is in 
this category, Meehan added. 


The plan to hire Panamanian police, Governor Fleming 
said, “won’t have the slightest effect on security.” He 
cited the work of the all-Panamanian Canal Zone Fire 
Department as an example of loyalty. 
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“The obvious answer to the problem of continuous peace 
keeping work among the large number of Latin Americans,” 
Fleming said, “is to hire non-American police.” 


The new Panamanian police, he said, would be used in 
Canal Zone communities peopled mostly by Panamanians. 


Budget Bureau approval is required for the increases. 


Exhibit E 
Tre Panama AMERICAN 


“Let the people know the truth and the country is safe” 
—Abraham Lincoln 


PANAMA, R. P., FRIDAY, FEBRUARY 7, 1964 


PLAN TO HIRE RP NATIONALS FOR CZ 
POLICE MEETS STRONG OPPOSITION 


Officials of the Canal Zone Police Union vowed today 
they will do everything possible to “destroy” Panama 
Canal administration plans to bring 110 Panamanian na- 
tionals into the Zone police force. 


The Panama Canal Pilots Association and the Central 
Labor Union (CLU), have reportedly backed protests 
from the Canal Zone Police Union terming the move as 
a “dramatic inroad and a breach in the Canal Zone security 
system.” 


First reports yesterday said Gov. Robert J. Fleming, Jr., 
intended enrolling some 40 Panamanians into the police 
force before Sunday “to meet any situation which might 
arise in relation to the proposed demonstration by Pana- 
manian students this Sunday, in observance of the first 
month after the Jan. 9 riots.” 


But later newscasts based on information supplied by 
the Panama Canal omitted previous reports that the Pana- 
manians would be sworn in “immediately,” saying they 
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would be hired “on a normal recruiting basis.” These 
later reports also claimed that the number of Panamanians 
to be hired “has not yet been announced.” 


Police Union officials, however, said they had been told, 
during a meeting with Lt. Gov. David S. Parker, Monday, 
that 110 Panamanian and United States citizens would be 
hired with 30 Panamanians serving in supervisory cate- 
gories and three working as liason officers. 


Over 70 off-duty Canal Zone policemen, in full uniform, 
formed a potest group outside the Balboa Heights Ad- 
ministration Building Monday—shortly after rumors of 
the plan to hire Panamanians for the police force became 
known. 


The protest group stayed in front of the building until 
one of their union officials was allowed to attend a meeting © 
with Parker at which the official announcement to imple- 
ment the force with Panamanian nationals was made. 


Meanwhile it was learned that three Zone policemen 
have handed in their resignations and five have requested 
their retirement as a direct result of the administration 
announcement. 


This move was termed “a very serious thing because 
it reflects the attitude of the U.S. citizen in the Canal 
Zone,” Arthur C. Payne, chairman of the Pacific Council 
Welfare Committee, said. 


“The position of the Canal Zone Police is that if we 
can’t have the calibre of men we have today, and U.S. 
citizens, then we will do everything possible to destroy 
the entire administration plan to beef up the Canal Zone 
Police and carry on with what we have, Samuel Roe, an 
official of the Police Union said. 


The first announcement of the Governor’s plan yester- 
day said “the plan to strengthen the police force was 
revealed when he (the Governor) ordered special security 
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measures along the boundary between the Canal Zone 
and Panama.” 


But an announcement read over SCN television last 
night claimed “the obvious solution to the problem of 
maintaining peace is sharing work with the greatest num- 
ber of Latin Americans.” 


Richard Meehan, president of the Canal Zone Police 
Union, countered this statement, saying ‘Panamanians’ 
loyalty in carrying out these tasks can be questioned. 
This plan will cause a large number of Americans to quit 
and go home.” 


Reliable sources said that, contrary to Panama Canal 
indications that the Panamanian policemen will be charged 
only with looking after areas housing a predominently 
Panamanian population, the Panamanians will be given 
“technical jurisdiction over Fourth of July and President 
Kennedy Avenues, the Thatcher Ferry Bridge and all 
the territory on up to Arraijan.” 


Commenting on reports that the hiring of Panamanians 
will do away with the merit system—a system similar to 
the civil service system practised in the United States— 
Canal Zone Police Union officials said “the only reason 
for doing away with the merit system is to provide the 
Panama Canal with the ability to commit discriminatory 
practices in the hiring of Panamanian nationals against 
the same Panamanians nationals.” 


Roe said that when the Panamanian policemen join 
the Zone force, they will receive “our salary less the 25 
percent differential. But no one has been able to get near 
the Governor to get the true picture.” 


Union officials also pointed out that in their opinion, 
the plan to hire Panamanians as policemen is far from 
reality. Before this can be done, permission must be ob- 
tained from the secretary of the Army and then a go-ahead 
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from the Budget Bureau—the people who will provide the 
money,” union spokesmen said. 


But one union official said “if the Budget Bureau doesn’t 
give it permission then the State Department will probably 
go ahead and provide the money. This is a State Depart- 
ment idea originated here through the US Embassy.” 


Exhibit F 


Star & Heratp 
PANAMA, B. P., SUNDAY, FEBRUARY 16, 1964 


CIVIC COUNCIL DISCLAIMS ANY PART 
IN “TIRADE” AGAINST GOV. FLEMING 


The Pacific Side Civic Council had nothing to do with 
the authorship nor does it sponsor the statements put 
forth in a 4-page letter currently being circulated in the 
Canal Zone, Rufus M. Lovelady, member of the Pacific 
Side Council said on Friday. Except for being attributed 
to a “citizen’s committee” the tirade against C. Z. Gov- 
ernor Fleming’s plan to hire Panamanian citizens as 
members of the Canal Zone Police Force is anonymous. 


While the Governor has been criticized for his plan, 
the members of the Civic Council defeated the proposed 
holding oa a pebiscite of “no-confidence” against him, 
11 to 7, at a closed meeting held on Wednesday night in 
Balboa. Mr. Lovelady, one of the members opposing the 
plebiscite, stated in effect that the purpose of the Civic 
Council was to meet issues and not try individuals. 

The “Citizens? Committee” in addition to urging Canal 
Zone citizens to write to their congressmen giving them 
the “true facts” aware that it does not intend to launch 
a personal attack on “the Honorable Governor of the Canal 
Zone” for it is aware that he “is only an instrument 
of the boys in the black striped pants in the State 
Department.” 
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The “committee” asserts the Governor feels that the 
majority of Congress is out of step with the policies of 
the New Americanism. It opines that unless Zonians 
let their Congressmen know the true facts “Panama could 
well become another Cuba.” 


Amended Answer 
Fimsr Drrense 


The complaint fails to state a claim upon which relief 
may be granted. 


Sreconp DreFEeNnsE 


Answering the numbered paragraphs of the complaint, 
defendants aver as follows: 


1. They admit that plaintiff is a citizen of the United 
States but they are without knowledge or information suffi- 
cient to form a belief as to the truth of plaintiff’s allega- 
tion as to his present place of residence. 


2. They admit the allegations of paragraph 2, except that 
they assert that federal employees in the Canal Zone are 
subject to a separate merit system district from the federal 
civil service system. 


3. 4. They admit the allegations of paragraphs 3 and 4 
except that they deny that the laws and regulations cited 
by plaintiff give the Secretary of the Army authority to 
restore plaintiff to his former position. 


5. They are not required to answer the conclusions of 
law of paragraph 5 but they specifically deny that the 
Administrative Procedure Act gives the Court jurisdiction 
over this cause. 


6. 7. They admit that the allegations of paragraphs 6 
and 7 are substantially correct but they respectfully refer 
the Court to the administrative records which will be filed 
herein for an accurate and complete account of the facts 
set forth in these paragraphs. 
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8. They deny the allegations of paragraph 8. 


9. They admit the allegations of the first sentence of 
paragraph 9, and deny the remaining allegations of said 
paragraph. 

10. They deny the allegations of paragraph 10. 


11. They are without knowledge or information sufficient 
to form a belief as to the truth of the allegations of para- 
graph 11. 

12. They admit that the allegations of paragraph 12 are 
substantially correct but they refer the Court to the ad- 
ministrative records which will be filed herein for an accu- 
rate and complete copy of the letter to which reference is 
made therein. 


13. They admit the allegations of paragraph 13, except 
that they deny that plaintiff was acting in his capacity as 
president of a union when he caused the letter to be 
distributed. 


14. They admit the allegations of paragraph 14. 


15. They deny the allegations of paragraph 15, except 
insofar as said allegations are consistent with and sup- 
ported by the administrative records which will be filed 
herein. They specifically deny that plaintiff was discharged 
solely and exclusively because of steps taken by him in the 
discharge of his duties as President of the Canal Zone 
Police Lodge. 


16. They deny that the Hearing Examiner was appointed 
from a list prepared by the Governor’s Personnel Director 
but admit the remaining allegations of paragraph 16. 

17. They deny the allegations of paragraph 17 except that 
they admit that the Hearing Examiner sustained all charges 
against plaintiff with one minor exception, and recom- 
mended that he be discharged effective April 16, 1964. 

18. They deny the allegations of paragraph 18 except 
that it appears that plaintiff has accurately quoted therein 
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@ portion of a statement made by the Governor on May 
6, 1964. 


19. 20. 21. They deny the allegations of paragraph 19, 
20 and 21 except that they admit that plaintiff appealed 
to the Civil Service Commission and that his removal was 
sustained at all levels there. 

22. They are without information or knowledge sufficient 
to form a belief as to the truth of the allegations of para- 
graph 22. 


23. They deny the allegations of paragraph 23, and all 
other allegations not otherwise specifically answered herein. 


Tuirp DEFENSE 


Plaintiff is barred from the relief he seeks under the 
doctrines of laches. 


Fourts Drrense 
Plaintiff is barred from the judgment he seeks for back 


pay because of his failure to name as a defendant, the 
United States of America, an indispensable party for the 
award of such relief by this Court. 


Firra DErEensE 
Plaintiff is barred from presenting to the Court issues 
which he did not raise in the administrative proceedings 
relative to his claim herein. 
/3/ 
Dav G. Bress 
United States Attorney 


/s/ 

JosepH M. Hannon 

Assistant United States Attorney 
/s/ 

Eten Lez Park 

Assistant United States Attorney 
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Motion for Summary Judgment 

Defendants through their attorney, the United States 
Attorney for the District of Columbia, respectfully move 
the Court to grant summary judgment for them on the 
ground that the pleadings and the certified record of the 
Civil Service Commission attached hereto and made a part 
hereof disclose that there is no genuine issue as to any 
material fact herein and that as a matter of law they are 
entitled to judgment. 


/s/ 
Davi G. Brzss 
United States Attorney 


/s/ 
JosepH M. Hannon 
Assistant United States Attorney 


/s/ 
Eten Lee Park 


Assistant United States Attorney 


Statement of Facts Pursuant to Local Rule 9(h) 


Plaintiff herein seeks judicial review of his removal from 
a position with the Canal Zone Government. The only evi- 
dence properly before the Court in a case of this nature 
are the administrative records, and there are, therefore, no 
triable issues of fact. The undisputed facts set forth in 
the administrative records are summarized for purposes of 
this motion as follows: 


1. On January 9, 1964 the now well-known flag incident 
occurred at the Balboa High School of the Canal Zone. 
This was followed by mob violence and riots lasting until 
January 16, 1964 and resulted in a period of great tension 
between the United States and Panama. (P. 35-42, tr. 
agency hearing 3/23/64; agency ex. 8(1) through (6), par- 
ticularly 8(6).) 
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2. The press, radio and television in the Republic of 
Panama presented accounts of the flag incident and the 
ensuing disturbances which were erroneous, inflammatory 
and unfavorable to the United States. (Agency ex. 8, par- 
ticularly 8(1), p. 74-78 and 8(4), p. 15, et seq.; Pp. 55, tr. 
agency hearing 3/23/64.) 


3. During this period plaintiff, a veterans’ preference 
eligible, served as a Police Private in the Police Division 
of the Canal Zone Government and was president of Canal 
Zone Police Lodge No. 1798, American Federation of Gov- 
ernment Employees, (hereinafter referred to as “the 
union”). 

4. On February 4, 1964 the Canal Zone official called a 
special meeting for the purpose of announcing to and dis- 
cussing with union representatives a plan to augment the 
police force of the Canal Zone Government by hiring 40 
new policemen, twenty of whom would be Panamanians. 
Plaintiff was present at the meeting with his advisor, 
Samuel Roe, Jr., a policeman who had been president of 
the union for five years and who was then serving as Legal 
and Technical Advisor to the Chair. Union representatives 
at that time expressed opposition to a proposal for the in- 
clusion in the augmentation plan of a number of Panama- 
nians, and the Personnel Director and Lieutenant Governor 
requested them to limit their opposition to regular channels, 
including appeals to Congress, and to avoid issuance of 
comments or statements which could be used by the Pana- 
manian press to inflame further the tension between the 
United States and Panama. (P. 33-35, 46, 48, 55-57, 123, 
tr. agency hearing 3/23/64; Memorandum of Personnel 
Director to Record dated February 15, 1964, and letter di- 
rected to “Dear Friends”, CSC record.) 


5. On February 4, 1964, subsequent to this meeting, plain- 
tiff was contacted by newspaper reporters and he agreed 
to see them after he completed his tour of duty at midnight. 
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Early on the morning of February 5, 1964 he met with 
representatives of the press, including a reporter from the 
Associated Press and one from the New York Times. After 
plaintiff learned that the reporters had secured from a 
source they refused to divulge the same information which 
he had received at the February 4 meeting and that they 
intended to publish it and that it would probably be picked 
up on a wire service, he expressed his views on the police 
augmentation plan. (P. 80-81, 117, 118, tr. agency hearing 
3/23/64). 


6. On February 7, 1964 the following statements ap- 
peared in the Panama newspapers under headlines on page 
1 as indicated: 

Star & Herald 


CZ TO BRING PANAMANIANS INTO POLICE 
FLEMING DENIES SECURITY AFFECTED 


By the Associated Press 


Richard Meehan, President of Canal Zone Police 
Lodge 1798 (AFL-CIO), described the plan as “a 
dramatic inroad and a break in the Canal Zone security 
system.” 


He stressed the present police force is a highly 
trained organization, entrusted with strategic functions 
in the Zone, among them those normally carried out by 
the Federal Bureau of Investigation, the Secret Serv- 
ice, the Border and Harbor Patrol and the operation 
of the penitentiary and penal system. 


“Panamanians’ loyalty in carrying out these tasks 
can be questioned”, Meehan said. He added: “The U.S. 
Government spent two million dollars training and 
equipping of Panamanian National Guard for riot 
control and they failed to respond when they were 
needed.” 
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Meehan said the plan will cause “a large number” of 
skilled North American help to quit and go home. The 
Pilots Association, he said, already has fired off a pro- 
test to Secretary of the Army Cyrus Vance. 


Meehan also contended that the inclusion of Pana- 
manians was a violation of Canal treaty provisions 
establishing that certain jobs labeled “security posi- 
tions” could be held only by United States citizens. The 
police force is in this category, Meehan added. 


The Panama American 


PLAN TO HIRE RP NATIONALS FOR CZ POLICE 
MEETS STRONG OPPOSITION 


(p. 8) PLAN FOR RP COPS MEETS OPPOSITION 
(Continued from page 1) 


But an announcement read over SCN television last 


night claimed “the obvious solution to the problem 
of maintaining peace is sharing work with the greatest 
number of Latin Americans.” 


Richard Meehan, president of the Canal Zone 
Police Union, countered this statement, saying “Pana- 
manians’ loyalty in carrying out these tasks can be 
questioned. This plan will cause a large number of 
Americans to quit and go home.” 


(See attachments to letter of charges, CSC rec.) 


7. At this time plaintiff came into possession of a letter 
which he stated was a reconstruction of one written by 
an unidentified person to an individual in the United States. 
It was in a “disjointed” form, consisting of several pieces 
of paper. He read it carefully and made certain changes 
in it. P. 73, 88, 89, tr. agency hearing 3/23/64) 
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8. Also at this time Mr. A. C. Payne read to plaintiff 
| over the telephone the following poem which he had 
| written entitled “In the Panama Canal Waters”: 


Someone rocks the hull 

Of our U.S. Constitution, 
He grabs it by the gunwales 
In a foreign revolution. 


He dampens Civie powder, 
Muzzles Union guns, 

Recruits the foreign nationals, 
Rejects the native sons. 


Refutes the wish of Congress 
By subterfuge and lies. 

Twists knives of propaganda 
While factual heartbeat dies. 


He belittles U.S. loyalty, 

He scorns U.S. tradition, 
And if we dare participate 
He brands it as sedition. 
He stills militia’s muskets, 
Condemns them to the walls, 


All U.S. looks on aghast 
As every statute falls. 


But we’re saddled with him. 
He struts athwart the deck, 
Causing by misjudgment 
The Constitution’s wreck. 


(P. 96-102, tr. agency hearing 3/23/64, copy of poem 
attached to letter of charges, CSC rec.) 


9. Plaintiff determined by means of the printing and 
distribution of copies of the aforementioned letter, directed 
anonymously to “Dear Friends,” of the poem “In the 
Canal Zone Waters” and of a statement of Congressman 
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Flood made in the House of Representatives on February 
7, 1964 to oppose the proposed augmentation plan. He 
did not clear these documents with the Office of the Gov- 
ernor. (P. 3, 4, 53, 55, 62, 73, 87-94, 101, tr. agency hearing 
3/23/64, p. 48, 45, tr. CSC hearing) 


10. Prior to having the letter printed, plaintiff showed 
it to Samuel Roe, Jr., Legal and Technical Advisor to 
the Chair for the union. Mr. Roe advised plaintiff to 
take out of the letter the paragraph beginning with the 
following sentence: 


We do not intend to perpetrate a personal attack 
on the Honorable Governor of the Canal Zone, for 
we are aware that he is only a Major General and in 
reality only an instrument of the boys in the black 
strip (sic) pants in the State Department, whose 
major goal since the time of Alger Hiss has been to 
implement the policy of New Americanism and erase 
all opinions opposed to their policies. 


He told plaintiff it was “libelous.” Mr. Meehan did not 
accept the advice, and Mr. Roe was “unhappy” that the 
paragraph was not taken out. (P. 123, 124, 132, 133, tr. 
agency hearing, 3/23/64, p. 31, 32, tr. CSC hearing) 


11. Plaintiff authorized and arranged for the printing 
of the letter, poem and statement, and personally pur- 
chased more than 5,000 sheets of mimeograph paper for 
delivery to the printer but states that he did not specify 
the number to be printed. Five thousand copies of each 
were made. (P. 90, 91, 94, 95, 96, 101, 130, tr. agency 
hearing 3/23/64, p. 20, 30, tr. CSC hearing) 


12. Plaintiff personally obtained from Mr. Roe’s home 
a number, unknown to plaintiff, of copies of the documents. 
He stapled together into 160 sets one copy of each docu- 
ment, believing that 150 sets would cover the union and 
there would be a remainder of 10. He distributed them 
to persons in the Balboa Police Station and he also placed 
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approximately 85 sets in the police booth at the entrance 
to the Canal Zone Government Administration Building 
where he states he “inadvertently” left them and where 
they remained until picked up several hours later by Paul 
Rennestrand, Executive Secretary, Canal Zone Government. 
(P. 54, 62, 70, 89, 93, 95, 96, tr. agency hearing 3/23/64; 
p. 27-30, tr. CSC hearing) 


13. The substance of the aforementioned documents was 
described in the Panama press on February 14, 1964 and 
February 16, 1964 under headlines at page 1 as follows: 


The Panama American February 14, 1964 


LOYALTY OF RP MEN AS CZ COPS 
CHALLENGED BY ZONE ‘CITIZENS’ 


Canal Zone Gov. Robert J. Fleming Jr.’s plan to 
hire Panamanians for the Canal Zone Police Force 
is another concession to the forces desiring to see 
U.S. influence abroad destroyed, according to a “citi- 
zens committee” statement now circulating in the Zone. 


In a protest to Fleming’s intention to hire 110 
policemen, many of them Panamanians, the committee 
takes issue with statements made by Fleming on the 
loyalty of foreign nationals. * ° * * 


In its four page statement the citizens’ committee 
claims that the Zone Governor “obviously” feels that 
the majority of Congress is out of step with the 
policies of the New Americanism. 


The committee says it does not intend to perpetrate 
a personal attack on “the Honorable Governor of the 
Canal Zone,” as the committee says it is aware that 
Fleming is “only a major general and in reality only 
an instrument of the boys in the black stripe pants 
in the State Department.” 


Canal Zone citizens are urged in the statement to 
write to their congressmen advising them of “the true 


37 


facts”. The statement said that without this support 
“Panama could well become another Cuba.” 


Star & Herald February 16, 1964 


Crvic Counc Discuarms Any Part ux “Tirave” 
Acarnst Gov. FLEMING 


The Pacific Side Civic Council had nothing to do 
with the authorship nor does it sponsor the state- 
ments put forth in a 4-page letter eurrently being cir- 
culated in the Canal Zone, Rufus M. Lovelady, member 
of the Pacific Side Council said on Friday. Except for 
being attributed to a “citizens committee” the triade 
against CZ Governor Fleming’s plan to hire Pana- 
manian citizens as members of the Canal Zone Police 
Force is anonymous. 


* * * * * . - * ° 


The “Citizens Committee” in addition to urging 
Canal Zone citizens to write to their congressmen 


giving them the “true facts” avers that it does not 
intend to launch a personal attack on “the Honorable 
Governor of the Canal Zone,” for it is aware that 
he “is only a major general and in reality only an 
instrument of the boys in the black striped pants in 
the State Department.” 


The “committee” asserts the Governor feels that 
the majority of Congress is out of step with the poli- 
cies of the New Americanism. It opines that unless 
Zonians let their Congressmen know the true facts 
“Panama could well become another Cuba.” 


(See attachments to letter of charges, CSC rece.) 


14. Plaintiff was notified on February 20, 1964 by the 
Personnel Director of his proposed discharge from his 
position effective not earlier than thirty-one days there- 
after on charges of (1) conduct unbecoming a Police Of- 
ficer of the Canal Zone Government, (2) failure to obey 
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instructions from your superiors, and (3) failure to ob- 
tain clearance from the office of the Governor before 
releasing for publication articles pertaining to Govern- 
ment activities in the Canal Zone. Plaintiff was furnished 
with a statement of specific facts supporting the charges 
and was advised of his rights including those of respond- 
ing to the charges and of requesting a hearing. 


15. Plaintiff replied to the charges by letter and by oral 
statements made to the Personnel Director. 


16. The Personnel Director by letter of March 12, 1964 
notified plaintiff that he considered it desirable to have 
a further examination and review before making a final 
decision and that therefore plaintiff’s case would be heard 
before the Hearing Committee on Adverse Personnel Ac- 
tions on March 23, 1964. He furnished plaintiff with a 
copy of the Rules of Procedure which would govern the 
hearing, and a list of the hearing examiners, any one of 
which plaintiff could choose to hear his case. 


17. A hearing was held, beginning March 23, 1964, be- 
fore the Hearing Examiner selected by plaintiff. Plain- 
tiff appeared, represented by counsel, and presented evi- 
dence including the testimony of Samuel Roe, Jr. 


18. On April 10, 1964 the Hearing Examiner forwarded 
to the Personnel Director his report on the hearing of 
plaintiff in which he made findings of fact and recom- 
mended that the proposal to discharge Mr. Meehan be 
adopted. 


19. By letter of April 15, 1964 the Personnel Director 
notified plaintiff that he found the charges against him 
fully supported and that they warranted his discharge 
and that it was his decision, therefore, that plaintiff was 
to be discharged from the service effective April 16, 
1964. He advised plaintiff of his appeal rights. 


20. Plaintiff appealed to the Governor of the Canal 
Zone, who notified him by letter of May 6, 1964 that he 
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found the charges against him were fully supported by 
the evidence and warranted his discharge and that, ac- 
cordingly, his petition for reinstatement was denied. The 
Governor advised plaintiff that as a veteran’s preference 
employee he had the right to appeal to the Civil Service 
Commission. 


21. Plaintiff appealed to the Civil Service Commission. 
A hearing was held on June 19, 1964 before the Appeals 
Examining Office at which plaintiff appeared with a repre- 
sentative. The Appeals Examining Office by a decision 
dated September 3, 1964 after reviewing the case in detail 
found that all specifications, except 1(b), supporting the 
charges were sustained by the evidence and concluded as 
follows: 


In the light of all the evidence and foregoing analysis, 
we find that the personnel action of the Canal Zone 
Government in removing the appellant was warranted 
and was for such cause as will promote the efficiency 
of the service and that such action was not arbitrary, 
unreasonable or capricious. 


RECOMMENDATION 


It is recommended that no change be made in the 
personnel action of the Canal Zone Government in 
effecting the removal of the appellant on April 16, 
1964. eee 


22. Plaintiff appealed to the Board of Appeals and 
Review of the Civil Service Commission and said Board 
on February 8, 1965 affirmed the decision of the Appeals 
Examining Office that Mr. Meehan’s removal from the 
service was warranted, that it was for such cause as would 
promote the efficiency of the service and that it was not 
arbitrary, unreasonable or capricious. 
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23. On February 17, 1966, more than a year later, plain- 
tiff instituted this suit. 


/s/ Davi G. Bress 
United States Attorney 


/s/ JoserH M. Hannon 
Assistant United States Attorney 


/s/ Euten Lee Park 
Assistant United States Attorney 


Plaintiff's Opposition to Defendants’ Motion for Summary 
Judgment and Cross-Motion for Summary Judgment. 
Comes now the plaintiff herein who respectfully opposes 
defendants’ motion for summary judgment herein and who 
eross-moves for summary judgment in his favor on the 
ground that there is no genuine issue as to any material 
fact and he is entitled to judgment as a matter of law. 


Plaintiff reserves the right to file prior to the hearing of 
these motions a detailed brief in support of his said oppo- 
sition and cross-motion. 


Epwarp L. Merrican, 

Attorney for Plaintiff 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 


Statement of Facts in Support of Plaintiff's Cross-Motion for 
Summary Judgment Pursuant to Local Rule 9(h) 

Plaintiff herein seeks a declaratory judgment and man- 
datory injunction against the defendant Civil Service Com- 
mission and Governor of the Panama Canal Zone Govern- 
ment fixing, declaring and determining his rights as a 
Veterans’ Preference employee of the United States and 
of the Canal Zone Government and directing that he is 
entitled to be restored to his position as a Police Private 
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in the Police Division of the Canal Zone Government, from 
which position he was wrongfully and illegally removed. 
The undisputed facts supporting plaintiff’s cross-motion 
for summary judgment herein are as follows: 


1. Plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia. 


2. Defendants are members of the Civil Service Com- 
mission of the United States and Governor of the Panama 
Canal Zone Government, and as such officers, they possess 
the power and authority necessary to reinstate plaintiff 
to the position from which he was removed upon the order 
or judgment of this Court in this action. 


3. This Court has jurisdiction over this action under 
the provisions of Title 28 U.S.C. Sections 1331 and 1346 
(d); Sections 11-305, 11-306 of the District of Columbia 
Code (1961 Edition); and the Administrative Procedures 
Act (5 U.S.C. Section 1001 et seq.). 


4. For a period of approximately 6 years prior to Feb- 
ruary 1964, plaintiff was a Veterans’ Preference employee 
of the United States employed as a Police Private in the 
Police Division of the Panama Canal Zone Government at 
a salary of $7,871. per annum; and plaintiff also served 
as President of the Canal Zone Police Lodge of the Amer- 
ican Federation of Government Employees (AFL/CIO), a 
labor organization made up entirely of United States citi- 
zen police officers employed by the Panama Canal Zone 
Government. 


5. Over the years from 1958 to 1964, when plaintiff was 
removed from his position, he enjoyed a Performance Rat- 
ing under the Performance Ratings Act of 1950 of “satis- 
factory” or better and he was increased in pay for his 
services as a police officer from $5,541. per year in 1958 
to $7,871. in 1964 (Employee Record card, Administra- 
tive Record). Prior to 1958, plaintiff was honorably dis- 
charged from the United States Army after serving over- 
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seas for more than 2 years as a security guard (Employee 
Military Record, Administrative Record). 


6. Indeed, during plaintiff’s service as a Canal Zone 
police officer, he was wounded by Panamanian rioters who 
attacked the Zone, and received the following written com- 
mendation from Governor Potter (Administrative Record, 
Plaintiff’s Ex. 2, page 48) : 


“Dear Mr. Meehan: Please accept my sincere com- 
mendation for your conduet in the face of fire, and my 
regrets at your being wounded in the performance of 
duty on Thursday, 22 May 1958. 


“The manner in which you performed your duties in 
connection with the rioting in Panama in and near the 
Canal Zone boundary, as well as your calm and cheer- 
ful conduct when wounded by a stray bullet, were com- 
mendable indeed. 


“Congratulations on your superior performance. 
You demonstrated yourself to be a credit to the serv- 


ice.” 


7. Thereafter, in January, 1964, numerous Panamanian 
students again invaded the Canal Zone, which was under 
the jurisdiction of the United States, and with signs and 
slogans shouting “Yankee Go Home” paraded to the Gov- 
ernor’s residence. There they were halted by 10 US. 
citizen Canal Zone police officers, who were instructed by 
th Acting Governor to stop them (Administrative Record, 
Plaintiff’s Ex. 3, Spillway article, 1/20/64). 


The Governor, General Fleming, was then absent from 
the Canal Zone for conferences with State Department and 
Army Department officials in Washington, but upon re- 
ceipt of news of the aforementioned developments, he im- 
mediately returned to the Zone (Administrative Record, 
Spillway article, 1/20/64). 
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8. After the U. S. Canal Zone Police officers halted the 
‘Panamanian students at the Governor’s residence, the 
igtudents demanded the right to raise a Panamanian flag on 
‘various U.S. Government installations along side that of 
the American flag. In accordance with the Governor’s prior 
‘directions they were authorized to do this by one of the 
‘U.S. District Police Commanders, but when they attempted 
‘to raise the said flag, various insults were exchanged be- 
‘tween U.S. and Panamanian citizens who were present. 
Recognizing the tense atmosphere, the Canal Zone police 
endeavored to get the Panamanian students to withdraw 
‘but they “resisted violently”. It was thereupon necessary 
for the police detail to forcibly push them away from the 
' flagpole where the insults were exchanged (Administrative 
Record, Spillway Article, 1/20/64) 


9. The Panamanian group thereupon shouted at the US. 

' police officers for several minutes, and finally charged the 

Panama Canal Administration Building, where they made 
“an effort to tear down the American flag and where they 

began damaging property. Stones were thrown to break 
_ glass windows in the building; 23 lights were broken; 40 

louvers were broken in the Panama Canal Treasurer’s 
_ Office; all the trasheans were overturned; automobiles were 

stoned and car windows broken. The Canal Zone police 

refrained from making any arrests of the students in order 
‘to get the group out of the Zone as quickly as possible 
' (Administrative Record, Spillway article, 1/20/64). 

10. When the Panama students continued to riot, the 
Canal Zone police called the Panama National Guard 
' Headquarters and informed them of the situation. By 
7:30 P.M. on January 9, 1964, the Panama mob had grown 
to an estimated 2,000 persons, and they started to attack 
other U.S. Government installations. At one point, a 
~ Canal Zone police detail repelled the rioters with tear gas 
(Administrative Record, Spillway Article, 1/20/64). 

11. Only 19 Canal Zone police were on duty on the whole 
- Pacific side of the Zone when the Panamanian students 
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first entered. By 7:30 P.M., practically the entire Canal 
Zone Police Force, totaling about 85 men, was deployed 
along the Canal Zone border. It was apparent, however, 
that this force of U.S. policemen could not hold back the 
vastly larger force of Panamanians. At one point, 2 Canal 
Zone police sergeants and 8 Canal Zone policemen on duty 
were forced to fall back against an onslaught of 3,000 
Panamanians (Administrative Record, Spillway Article, 
1/20/64). 


12. As the mob streamed into the Zone in large num- 
bers, the U.S. police officers were authorized to open fire 
with shotguns and revolvers, shooting over the heads of the 
rioters. Seven Canal Zone policemen were wounded at this 
point of the engagement. (Administrative Record, Spill- 
way Article, 1/20/64). 


13. The Canal Zone police received numerous reports 
that Molotov cocktails were being thrown against the U.S. 
District Courthouse in the Zone, at which point (approxi- 
mately 8:00 P.M. on January 9, 1964), the Acting Governor 
of the Zone first requested support from U. S. Army units 
in the Zone. Up to that point, the sole defense of the Zone 
was the small U.S. Police Force, of which plaintiff was 
a member (Administrative Record, Spillway Article, 1/20/ 
64). Even after the Army intervened at about 9:00 P.M., 
the police officers were required to remain at their various 
defense positions (Administrative Record, Spillway Ar- 
ticle, 1/20/64). From midnight to 3:00 A.M. on January 
10, 1964, the police force furnished support to the mili- 
tary and thereafter resumed their regular tours of duty 
in the Zone. 


14. Shortly after the rioting was brought under control, 
Governor Fleming issued a statement commending “the 
outstanding performance of duty by the police officers” 
(Administrative Record, Spillway Article, 1/20/64). And, 
on January 13, 1964, United States District Judge Gurthrie 
F. Crowe of the U.S. District Court in the Canal Zone 
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wrote to the Chief of the U.S. Police Force in the Canal 
Zone, stating (Administrative Record, Spillway Article, 
1/20/64) : 


“T am writing to express my appreciation for the 
fine work that was done by the courageous men under 
the direction of Lieutenant Richards at my home and 
the courthouse on Thursday night, January 9, when 
the rioting took place on the border between the Canal 
Zone and Panama City. 


“The rioters succeeded in breaking down the storm 
fence which separated my house and the courthouse 
from Fourth of July Avenue, and a howling mob of 
400 or 500 were storming up the hillside and burning 
my house when a small group of your men came down 
and went in the house with me and fought the fire... 


“At the time the mob was attacking the house, it 
was impossible to get the firetruck and equipment up 


to the front because the rioters were shooting and 
throwing rocks, and your men repelled the mob by 
opening fire and shooting a few bursts of ammunition 
over their heads . . . the men performed with the great- 
est of courage as they were hopelessly outnumbered 
and very lightly armed. 


“T have had many years of experience with police 
officers ... as Judge of the District Court, and I have 
neve seen men act with more restraint and composure 
in the face of extremely hazardous duty . . . I think 
you should be extremely proud of them and so should 
the civil authorities of the Canal Zone. . .” 


15. Thereafter, and on or about February 6, 1964, the 
Governor of the Panama Canal Zone, defendant Fleming, 
publicly announced that he had “plans to bring Pana- 
manian nationals into the Canal Zone Police Force soon” 
(Administrative Record, Star & Herald Article 2/7/64). 
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He stated that this plan “had nothing to do with the Janu- 
ary 9-10 disorders” (Administrative Record, Star & Her- 
ald article, 2/7/64). Finally, he stated that he planned to 
hire about “40 new police recruits, about half of them 
Panamanians before the end of the fiscal year”. (Adminis- 
trative Record, Star & Herald Article, 2/7/64). 


16. At that time, Section 147 of the Canal Zone Code, 
enacted by Congress in 1962 (Public Law 87-845, 87th 
Cong.) expressly provided: 


“Security positions—Notwithstanding any other pro- 
vision of this subchapter but subject to the regulations 
referred to in Section 155 (a) of this title, the head 
of each department may designate any position under 
his jurisdiction as @ position which for security rea- 
sons shall be filled by a citizen of the United States; 
including but not limited to, positions (a) involving 
security of property; (b) involving access to defense 
information not releasable to foreign nationals; or 


(c) requiring the use of United States citizens to in- 
sure continuity and capability of operation and ad- 
ministration of activities in the Canal Zone by the 
United States Government.” (Emphasis supplied) 


When this section was originally enacted by the Congress 
to implement certain treaties between the United States 
and Panama, the House of Representatives Committee 
Report supporting same stated (House Report No. 1869, 
85th Cong., Td Session, pgs. 17, 18): 


“Section 8 (now Section 147 of the Code) provides 
for the designation of certain positions in the Canal 
Zone as security positions which are to be filled only 
by United States citizens . . . 


“Section 8 is necessary in order to protect the in- 
terests of the United States Government in the Canal 
Zone which are directly related to the national security 
and the national policy.” 
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And, at page 14 of the same Report, it was stated: 


“The Committee has also been assured that the po- 
sitions of police . . . officers . . . are to be security 
positions...” 


Finally, for many years prior to February, 1964, the 
Canal Zone Police Force had been made up of only United 
States citizens. In fact, the Canal Zone Police Personnel 
Manual approved by the Canal Zone Government had al- 
ways provided that a police officer’s position was a security 
position which could be filled by United States citizens only 
(Canal Zone Police Manual, Article 7, Section 1). 


17. Furthermore, at that time, Canal Zone Police Lodge 
No. 1798, of which plaintiff was President, was on record 
as being absolutely opposed to the changing of these stat- 
utory rules and regulations by mere administrative fiat 
and it was utterly opposed to the hiring of non-United 
States citizens as Canal Zone Policemen (Administrative 
Record, letter of Sect-Treasurer of Lodge 1798 to Mr. 
Prater). 


18. In fact, at a meeting held on February 4, 1964 be- 
tween the Personnel Director of the Canal Zone Govern- 
ment, the ieutenant-Governor and officers of the various 
unions of federal employees employed by the Zone Gov- 
ernment, including the plaintiff and other officers of Police 
Lodge 1798 of AFGE, strenous opposition to the Gover- 
nor’s plan to augment the Police Force with Panamanian 
citizens was vociferously expressed (Administrative Rec- 
ord, memorandum of Personnel Director dated 2/15/64). 
In this regard, the Personnel Director wrote: 


“During the meeting the union representatives ex- 
pressed strong opposition to a proposal for the con- 
clusion of a number of non-United States citizens in 
the staffing augmentation plan, stating that (they) 
would use all possible means available to them at the 


48 


Washington level to prevent the employment of non- 
United States citizens as Canal Zone policemen.” 
(Emphasis supplied) 


19. At the said meeting on February 4, neither the 
Lieutenant Governor nor the Personnel Director issued 
any order or directive forbidding plaintiff or the other 
union officials present at the meeting from taking steps 
to oppose the Governors’ said plan. On the contrary, both 
Government officials merely “cautioned the union repre- 
sentatives to keep their opposition in regular channels, 
including appeals to Congress” (Administrative Record, 
memorandum of Personnel Director, 2/15/64). They were 
simply requested “to avoid local issuance of comments or 
statements which could be used by the Panamanian press” 
(Administrative Record, Personnel Director’s Memoran- 
dum, 2/15/64). 


20. Within two days thereafter, however, Governor Flem- 
ing himself, on February 6, 1964, issued an announcement, 
which was given front page coverage in Associated Press 
stories carried in both the Panama Star & Herald and 
Panama American of February 7, 1964, that he “intended 
enrolling some 40 Panamanians into the police force be- 
fore Sunday to meet any situation which might arise in 
relation to the proposed demonstration by Panamanian 
students this Sunday in observance of the first month after 
the January 9 riots” (Administrative Record, Star & 
Herald and Panama American Articles, 2/7/64). The Gov- 
ernor was also quoted as stating that “this will only be 
a preliminary step toward eventual employment of 50 
Panama citizens” on the small Zone Police Force. 


21. Plaintiff, in his capacity as President of Police Lodge 
1798, was thereupon asked by reporters to comment on the 
Governor’s said announcement, and his comments were 
reported in the same Star & Herald article, which re- 
ported the Governor’s announcement, as follows: 
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“Richard Meehan, President of Canal Zone Police 
Lodge 1798 (AFL-CIO), described the plan as a dra- 
matic inroad and a breach of the Canal Zone security 
system. 


“He stressed the present police force is a highly 
trained organization entrusted with strategic func- 
tions in the Zone, among those normally carried out 
by the Federal Bureau of Investigation, the Secret 
Service, the Border and Harbor Patrol and the opera- 
tion of the penitentiary and penal system. 


“Panamanians’ loyalty in carrying out these tasks 
can be questioned”, Meehan said. He added: “The 
U.S. Government spent two million dollars training 
and equipping the Panamanian National Guard for 
riot control and they failed to respond when they were 
needed. 


“Meehan said the plan will cause ‘a large number’ 
of skilled North American help to quit and go home. 
The Pilots Association, he said, already has fired 
off a protest to Secretary of the Army Cyrus Vance. 


“Meehan also contended that the inclusion of Pana- 
manians was a violation of Canal treaty provisions 
establishing that certain jobs labeled ‘security posv- 
tions’ could be held only by United States citizens. 
The police force is in this category, Meehan stated.” 
(Emphasis supplied) 


22. Governor Fleming was thereupon quoted in the same 
February 7 Associated Press stories published in Panama 
(and for which plaintiff was later discharged) that his 
“plan to hire Panamanian police won’t have the slightest 
effect on security”, and he (the Governor) was quoted as 
saying he personally believed that wherever the United 
States was charged with security duties in Latin America, 
it should include Latin Americans on the security force 
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(Administrative Record, Star & Herald Article, 2/7/64). 
In this regard, he was quoted more specifically as follows: 


“The obvious answer to the problem of continuous 
peace keeping work among the large number of Latin 
Americans is to hire non-American police.” 


23. As stated above, all of these remarks by both the Gov- 
ernor and plaintiff, acting as President of the Police 
Lodge union, were made on February 6 or 7 and published 
on February 7, 1964 in the Panama papers. 


Thereafter, acting in accordance with the permission 
which had been granted by the Lieutenant Governor and 
the Personnel Director at the February 4 meeting men- 
tioned above (to the effect that management had no ob- 
jection to any opposition the federal employee umions 
might want to level against the Governor's plan “through 
regular channels”, including petitions to Congress). Police 
Lodge 1798’s principal officers (not the plaintiff acting 
alone) prepared a “Dear Friends” letter which was repro- 
duced on paper “purchased by the Union” and which was 
“designed solely for Union consumption and certain selected 
friends upon their request” (Administrative Record, Mee- 
han Answer to charges, 3/2/64). The sole purpose of this 
letter, as stated on its face, was to urge Union members 
and friends of the Police Union “to write your Congress- 
man advising him of your concern (regarding the Gover- 
nor’s plan) and the true facts of what is happening here” 
(Administrative Record, “Dear Friends” letter, attached 
to letter of charges (Tab A)). 


24. The said “Dear Friends” letter stated on its face: 


“In announcing that he planned to hire 40 new po- 
licemen in the very near future of which 20 would be 
Panamanians, the Honorable Governor of the Canal 
Zone pointed out that this would not jeopardize the 
security of the Canal Zone. He fails to note that 
foreign nationals are not allowed to take loyalty oaths 


51 


to the U.S. Government and could not be punished 
(with exception of losing their job) if during a riot 
they refused to obey orders or went to the extreme 
of taking part in the riots... We assume... that 
the Governor has not been informed of the... acts of 
one Edgar Harrison (a Panamanian employed by the 
Government of the Zone) or chose to ignore this point 
as it is somewhat unfavorable to his position. Mr. 
Harrison was the Terminal Security Guard who not 
only took part in the riots of January 9 but was iden- 
tified as one of the snipers. The same Canal Zone 
Government, under the direction of the Honorable 
Robert J. Fleming, Jr., took no action against Mr. 
Harrison other than to terminate his services with 
the Canal Zone Company and escort him across the 
boundary . . . Another case reflecting on the loyalty 
of the security guards was the case in which one re- 
signed, citing that the Canal Zone Government would 
not allow him to continue to publish his views in 
La Critica without interference. It is inconceivable 
to us how Governor Fleming, a Major General in 
the U.S. Army, can conceive that a man will be able to 
practice two loyalties simultancously. “Since the time 
of Christ, man has been admonished that no man may 
serve two masters, for he will hate the one and cling 
to the other”. 


Finally, the said “Dear Friends” letter concluded: 


“Here we come to the point of what must be done 
if we are to stop flagrant misuse of government office 
by the Executive Branch. If you feel that the Govern- 
ment is not conducting itself in the Best Interest of 
All U.S. Citizens At Home And Abroad, we earnestly 
solicit your support in this campaign. Write your 
Congressman advising him of your concern and the 
true facts of what is happening here, also write two 
friends (or more) in the United States telling them 
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what is going on asking their support in contacting 
the Congress. If the Congress gets enough support 
they will stand firm in this matter but they must have 
support for they realize that they must reflect the true 
opinion of the American people. They realize that at 
the end of their term of office they must return to their 
people and explain their actions if they are to return 
to the Congress. They are not allowed to use “Execu- 
tive Priviledge” and tell the American voters that they 
have no reason to know what the government is doing. 
The Congress must have your support and the support 
of your friends in the States if they are to continue in 
this struggle with the executive branch, without this 
support, Panama could well become another Cuba. 
Don’t put this off until tomorrow. 


DO IT NOW! 


25. Defendants admit in this action that plaintiff was 
not the author of the aforementioned letter; that he merely 


edited same before it was caused to be mimeographed. 
Defendants also admit that plaintiff cleared the letter with 
Samuel Roe, Jr., Legal and Technical Advisor to Police 
Lodge 1798 before he authorized its reproduction. Fi- 
nally, defendants admit that the actual reproduction of the 
said letter, along with a fanciful poem entitled “In the 
Panama Canal Waters” written by one A. C. Payne, an 
employee of the Panama Canal Company, was apparently 
accomplished by the said Union Legal Advisor, Mr. Roe 
(Defendants’ Statement of Facts herein, paragraph Nos. 
7, 8, 10, 11 and 12). 


26. Defendants also admit that plaintiff actually ob- 
tained only 160 sets of the letter and poem from the said 
Legal Advisor’s home and that plaintiff intended to dis- 
tribute no less than 150 of these to Police Lodge 1798 
union members only (Defendants’ Statement of Facts here- 
in, paragraph 12). 
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27. Defendants admi 
tributed only a few co 

police officers at the ation, and that 85 
in one of the police booths 
tion Building where they 
y the Executive Secretary 
mt before they were found 

me else (Defendants’ 


In fact, the Executive Secretary of the Canal oZne 
Government admitted in his memorandum of February 
14, 1964 that “there was no active distribution” of the 
documents, but that copies were to be made available by 
plaintiff “as people became aware of their existence and 
asked for them” (Executive Secretary’s memorandum, 
2/14/64). 


In any event, on the 

before the said documen; 

local newspapers, 

“this entire matte 

guson (for whom 

works), the Intern Dunsmoor. 

The Governor hi stopped in briefly and read 
e matter was turned over to 

the Personnel Director, Mr. Doolan, who proceeded to 

discharge the plaintiff. (Executive Secretary’s Memoran- 

dum, 2/14/64). 


28. The record also shows that plaintiff was not on duty 
when he distributed the few copies of the documents in 
question at the Balboa Police Station as aforesaid (Mee- 
han letter to Personnel Director, 3/2/64). 


29. In any event, on Friday, February 14, 1964, the 
Panama American carried a short article under the head- 
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ing “Loyalty of R P Men As C Z Cops Challenged By 
Zone Citizens”, which stated in part: 


“Canal Zone Gov. Robert J. Fleming, Jr’s. plan to 
hire Panamanians for the Canal Zone Police Force 
is another concession to the forces desiring to see US. 
influence abroad destroyed, according to a ‘citizens 
committee’ statement now circulating in the Zone. 


“In a protest to Fleming’s intention to hire 110 
policemen, many of them Panamanians, the committee 
takes issue with statements made by Fleming on the 
loyalty of foreign nationals .. . 


“Canal Zone citizens are urged in the statement to 
write to their congressmen advising them of “the 
true facts”. The statement said that without this sup- 
port “Panama could well become another Cuba!” 
(Emphasis supplied) 


And, on February 16, 1964, the Star & Herald carried 


a further short article stating simply that the Pacific Side 
Civic Council disclaimed that it had sponsored the afore- 
mentioned “Dear Friends” letter, but the article went on 
to say: 


“While the Governor has been criticized for his 
plan, the members of the Civie Council defeated the 
proposed holding of a plebiscite of “no confidence” 
against him (the Governor), 11 to 7, at a closed meet- 
ing on Wednesday night in Balboa. Mr. Lovelady, one 
of the members opposing the plebiscite stated in ef- 
fect that the purpose of the Civic Council was to meet 
issues and not try individuals.” 


30. Defendants do not charge that plaintiff solicited 
either the February 14 or 16 newspaper articles, or that 
he asked the said newspapers or any reporters to comment 
in any respect, and neither article mentions the plaintiff’s 
name or contains any quotation from him. 
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31. In fact, defendants candidly admit in this action that 
even with regard to the earlier newspaper articles men- 
tioned hereinabove, which appeared on February 7, 1964, 
plaintiff did not meet with or discuss any matter with re- 
porters from any newspaper until he specifically “learned 
that the reporters had secured from a source they refused 
to divulge the same information which he had received at 
the February 4 meeting and that they intended to publish 
it and that it would probably be picked up on a wire serv- 
ice”. (Defendants’ Statement of Facts herein, paragraph 
5). The articles themselves indicate that the “source” 
who first called in the reporters and “divulged the infor- 
mation” involved was Governor Fleming himself (Star € 
Herald article, Panama American article, 2/7/64). 


32. Plaintiff was notified on February 20, 1964 by the 
Personnel Director of his proposed discharge on the 
grounds (1) that he was guilty of “conduct unbecoming a 
police officer” for (a) handing copies of the letter and poem, 
which allegedly were libelous of Governor Fleming, to Po- 
lice Sergeant Lawyer and Police Lieutenant Richards and 
for (b) leaving 85 copies of the same documents in the 
police booth, albeit same were sequestered before distri- 
bution; (2) that he was guilty of “failure to obey instruc- 
tions” because he failed “to keep the expression of any 
views opposing the Governor’s proposed plan within regu- 
lar channels such as appeals to Congress: the evidence of 
such failure being solely the newspaper articles referred 
to hereinabove; (3) that he was guilty of “failure to obtain 
clearance from the Governor prior to publication” of his 
statements carried in the press on February 7, 1964 and 
of the aforementioned letter and poem. 


33. On February 27, 1964, Congressman Flood stated 
on the floor of the House of Representatives in Washing- 
ton (Congressional Record, 2/27/64, pgs. 3777, 3778, Ad- 
ministrative Record, Tab D) : 


Mr. Flood: Mr. Speaker, on two previous occasions, 
I dealt at length with the secretly contrived proposal 


56 


of Gov. Robert J. Fleming, Jr. of the Canal Zone 
to hire Panamanians as members of the Zone’s police 
force and condemned it as a serious breach of security 
tantamount to treason. 


In fact, the Executive Secretary of the Canal Zone 
is that Arthur C. Payne, budget officer of the Com- 
munity Service Division, and Richard Meehan, presi- 
dent of the Canal Zone Police Association, have re- 
ceived notifications of their discharge from Panama 
Canal employment, obviously in reprisal for their 
opposition to the Governor’s plan to hire Panamanians 
as members of the Police Force. Such punitive meas- 
ures against patriotic citizens in the exercise of their 
constitutional rights who stood the test of fire during 
January’s Panamanian Red mob assault on the Canal 
Zone is no mere matter of routine, but a challenge the 
Congress will know how to meet when the facts are 
fully established. 


“Because it is widely considered in the isthmus that 
the excuses for such crude administrative retaliations 
was the distribution of a circular and a poem highly 
critical of the Governor and his official actions, I shall 
quote both so that there can be no misunderstanding 
of what our loyal citizens in the Canal Zone seen now 
being perpetrated for so-called diplomatic and other 
irrelevant considerations. 


“Those who have followed my addresses will find on 
reading the two papers that they reflect ideas and 
views that I have repeatedly stated on the floor of the 
House, which I reaffirm now. 


“Mr. Speaker, I think that I reflect the views of the 
Congress that such reprisals as are being attempted 
against these loyal Canal Zone employees will not be 
tolerated. Moreover, the confusion and crises now 
transpiring in the Canal Zone, if not ended quickly by 
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competent leadership and management for this vital 
interoceanic public utility, will end in chaos. 


“The two papers and a recent clipping from Panama 
follow.” 


Congressman Flood thereupon inserted in the Congres- 
sional Record both the aforementioned letter and the poem 
upon which plaintiff’s discharge herein was predicated. 


34. Back in Panama, on March 23 ad 24, a hearing was 
held on the charges against plaintiff before a Hearing 
Examiner selected from a panel drawn up by the Person- 
nel Director who preferred the charges against plaintiff 
and who was subject to the immediate supervision and 
control of the Governor. The said Examiner, on April 
10, 1964, ruled that the evidence failed to sustain the charge 
that plaintiff had left 85 copies of the aforementioned 
letter and poem in the police booth “for the purpose of 
their being picked up by the public” (Hearing Examiner’s 
Report, pg. 2). The Examiner nevertheless recommended 
that plaintiff’s proposed discharge be sustained, stating 
(Hearing Examiner’s Report, pgs. 4, 5): 


“I conclude that the letter and poem which were 
admittedly authorized for publication by Mr. Meehan 
were libelous, intemperate, sarcastic and contemptu- 
ous and referred to the Governor of the Canal Zone 
and his policies . . . I further conclude that Mr. Mee- 
han acted, in concert with three other persons, as an in- 
dividual, rather than as an officer of the Police Union 


“As stated above, arguments that Mr. Meehan was 
acting at all times as an official of a union, rather than 
as an employee, do not in my opinion carry any weight 


“The defense argument that Mr. Meehan is entitled 
to exercise his constitutional right of free speech, in- 
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cluding the right to . . . criticize the Governor, may 
be valid under some circumstances. The Agency con- 
tends, however, that while Mr. Meehan may have this 
right, he cannot exercise it and still remain in the 
employment of the Canal Zone Government . . . I con- 
cur in this view.” 


35. On April 16, 1944, plaintiff was discharged from his 
position; and on May 6, 1964, the Governor denied plain- 
tiff’s appeal from this action. 


36. On September 3, 1964, the said discharge was sus- 
tained by the Appeals Examining Office of the Civil Serv- 
ice Commission. In its decision, the Commission’s Exam- 
ining Office stated: 


“We find that the poem (written by Payne, not plain- 
tiff) was attaching, defaming and lampooning the per- 
son referred to; that attaching, defaming and lampoon- 
ing a person in writing comes within the dictionary 
definition of libel; and that it was reasonable and ~ 
logical to conclude that the poem had reference to the 
Governor of the Canal Zone . - . 


“There is no question but that the open letter was 
critical of the Governor’s proposed plans for aug- 
menting the Canal Zone police force . . . Asking in- 
dividuals to write to their Congressmen does not con- 
stitute a petition to Congress...” 


Like the Hearing Examiner, however, the Commission’s 
Examining Office also ruled: 


“We find that the approximately 85 copies of the 
documents in question were not left in the public 
booth for the purpose of their being picked up by the 
public.” 


37. Regarding the two newspaper articles which ap- 
peared in Panama newspapers on February 7, 1964, the 
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Commission’s Examining Office expressly found that the 
Governor himself had called a news conference for Feb- 
ruary 6 to discuss his proposed plan to hire Panamanians 
on the police force, and that, in fact, there was a television 
broadcast of the Governor's position on February 6 — 
all prior to the publication of plaintiff’s comments on Feb- 
ruary 7 (Appeals Examining Office decision, page 10). 
Still, the Commission ruled it was improper for plaintiff 
to have commented, on behalf of the Union, in opposition 
to the plan so strenously supported by the Governor in 
both the papers and on television. 


38. Although the Commission’s Appeals Examining Of- 
fice also ruled that plaintiff had violated Section 5 of Part 
V of Executive Regulation No. 67 published by the Canal 
Zone Government by failing to obtain clearance “from the 
office of the Governor before releasing for publication ar- 
ticles pertaining to Government activities in the Canal 
Zone”, the Hearing Examiner appointed by the Governor 
in the related discharge case of Arthur C. Payne, who 
was (as a Zone management employee) intimately familiar 
with this regulation and past practices thereunder, actu- 
ally ruled as follows: 


“Charge No. 3 failure to obtain clearance prior to 
publication. It has been a standard practice for years 
in the Canal Zone to write letters, complaints, or any- 
thing to which an employee disagrees to the “letters 
to the editor” column. At no time as far as I have been 
able to ascertain has any employee been requested to 
clear his letter with the Executive Secretary or other 
officials as to whether or not he can submit this for 
publication. 


“The Agency has furnished several copies of letters 
written by the employee regarding matters which con- 
cern the Panama Canal Company and its policies. I 
do not think as a general rule that letters to the edi- 
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tor are the type of writings which are considered nec- 
essary to be cleared with the Executive Secretary.” 


And in his Recommendations, the Hearing Examiner in 
the Payne case stated: 


“The Committee feels that for years the writing of 
remarks against the Government in the columns of the 
Panama papers was considered fair tactics, and would 
not subject an employee to any penalties. No rep- 
rimands were issued and the employee went along 
thinking that he was “home free”. I therefore feel that 
the Committee should not recommend a harsh pen- 


alty.... 


“ | We are a handful of people in a sea of ani- 
mated discussion from all sides . . . I also feel that 
the (Canal Zone Government/Company) has a like 
responsibility to its employees and must remember the 
conditions under which they serve.” 


39. On February 8, 1965, the Chairman of the Civil 
Service Commission’s Board of Appeals and Review af- 
firmed the decision of the Appeals Examining Office. 


40. In the meantime, on or about September 16, 1964, 
Police Lodge 1798 of the American Federation of Gov- 
ernment Employees and 6 police officers employed in the 
Zone filed a suit for declaratory judgment and injunctive 
relief in this Court to prohibit the Governor of the Panama 
Canal Zone from employing Panamanian citizens to serve 
as police officers on the Zone Police Force (Police Lodge 
1798, et al. v. Fleming, et ano., C/A 2289-64, U.S. D.C., 
D. C.). Plaintiff’s motion for a preliminary injunction 
was denied on October 21, 1964 by Judge Leonard Walsh 
of this Court, but he specifically stated in his memorandum 
decision on file in that case that he was denying injunctive 
relief solely because plaintiffs had failed to prove that 
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irreparable damage might result from the Governor’s pro- 
posed action. More specifically, Judge Walsh ruled: 


“While the Court is of the opinion that plaintiffs 
may have shown good cause for granting the relief 
sought insofar as the relative importance of the rights 
asserted, the probability of ultimate success of their 
claim, and the balancing of damages and convenience 
generally are concerned, the Court finds there has been 
no showing of irreparable injury flowing from the 
contemplated act of the Governor of the Canal Zone, 
that is, the Court finds there has been no showing of 
irreparable injury sustained by these plaintiffs upon 
the mere act being performed by the Governor. 


“The Court therefore denies the preliminary injunc- 
tion; and will sign proper orders to advance this cause 
for early hearing and disposition after the Government 
has filed further pleadings, that is, an answer, motion 
for summary judgment, etc.” 


The said case is still pending on the ealnedar of this Court 
and while the Government has filed its answer, there has 
been no motion for summary judgment. 


41. Plaintiff files herewith as exhibits in this case two 
documents which are on file as exhibits in the last men- 
tioned case No. 2289-64, as follows: 


Plaintiff's Exhibit A hereto—Copy of statement 
made on the floor of the House of Representatives by 
Congressman Flood on February 7, 1964, the date 
plaintiff's comments on the Governor’s proposed plan 
first appeared in the newspapers in Panama. 

Plaintiff's Exhibit B hereto—Copy of letter dated 
August 21, 1964 from the Chairman of the House of 
Representatives Subcommittee on Panama Canal to the 
Secretary of the Army, wherein it is stated: 

“Under the latter Section (Sect. 147) of the Canal 

Zone Code, since police positions have been desig- 
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nated as security positions, it would appear that 
any attempt to take a portion of them from the 
security classification is contrary to law. Under 
the circumstances, I urge you to rescind the order 
by which 40 positions in the Canal Zone police would 
be removed from the Merit System and filled by 
direct appointment of the Governor, without refer- 
ence to any qualifications other than Panamanian 
citizenship. It would appear that orderly procedure 
would dictate that hearings be held by appropirate 
committees of the Congress before such action was 
taken so that the law could be amended to permit 
such action, if it appeared that it was desirable to 
do so.” 


42. Plaintiff, having been discharged from his position, 
returned to the United States and, with the stigma of 
having been dismissed for “conduct unbecoming a police 
officer”, was forced to attempt “to pick up the pieces of 
his life” and find employment. Without funds to prose- 
cute any suit to gain reinstatement to his position, he and 
Lodge 1798 in Panama appealed to the Legal Rights Trus- 
tees of the American Federation of Government Employees 
in Washington to prosecute this action. On May 20, 1965, 
the Trustees requested General Counsel to AFGE to in- 
vestigate plaintiff’s case and to render an opinion as to 
whether the case was an appropriate one for suit. Be- 
cause of the press of other prior cases and because the 
distances involved and the difficulty of evaluating the evi- 
dence and testimony involved, counsel did not render an 
opinion and report on plaintiff’s case until July 27, 1965. 
Said report was thereafter studied by the said Trustees, 
who finally authorized that this action be brought for 
Mr. Meehan, who was unable to prosecute it himself. The 
complaint was thereupon filed on February 7, 1966, or 
one year after the final action of the Civil Service Com- 
mission. 
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None of the delays involved were attributable to plain- 
tiff, who was without counsel here in the United States and 
without the income or means to employ counsel. 


43. The defendants did not file their original answer 
until April 20, 1966, and they filed an amended answer in 
August, 1966. Defendants thereafter filed the instant mo- 
tion for summary judgment on August 12, 1966 while 
this Court was in summer recess. 


Respectfully submitted: 


Epwarp L. Merrican 

Attorney for Plaintiff 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 


Exuisir A 


Statement of Congressman Daniel J. Flood made in the House 
February 7, 1964 


[Filed Oct. 27, 1966] 


Panama CanaL: EmMPLoyMENT oF ALIENS For CANAL ZONE 
Porice TantTaMouNT TO TREASON 


Mr. Froop. Mr. Speaker, the Washington Post of Febru- 
ary 7, 1964 contains two news stories about the fires now 
burning in the Caribbean, one about Cuba stopping the 
Guantanamo water supply; and the other, an announcement 
by Governor Robert J. Fleming of the Canal Zone that 
Panamanian nationals will soon be placed on the Zone 
Police Force. The water story, though important, is not 
crucial, because our Navy long ago took effective pre- 
cautionary measures. Nevertheless, it was featured in a 
banner headline, “Cuba Stops Guantanamo Water,” in a 
major news story. The Governor’s announcement about 
hiring Panamanian nationals for police duty, though of 
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transcendant significance, is buried on page A 12, column 
6, in eight short paragraphs of the Washington Post. 


In view of the January 9, 1964, attempted Red led and 
directed mob attacks on the Canal Zone and other events 
over a period of years, the Governor’s announcement, 
though truly shocking, is not surprising, in view of his 
anti-American stands regarding the sovereignty of the 
United States over the Canal Zone and Panama Canal. 


Mr. Speaker, I would emphasize that this Governor’s 
proposed action is not a mere routine matter but an in- 
tended body blow against the legitimate vital interests 
of the United States at the key spot of the Americas. It 
conforms to communist strategy and tactics of infiltrating 
police forces preliminary to Red takeovers. Its consum- 
mation would be a serious breach in the Canal Zone se- 
curity system that must not be tolerated under any cir- 
cumstances, for it aids and abets the Red revolutionary 
program for conquest of the Caribbean and Latin America, 
including the Panama Canal. 


Certainly when our houses in the Caribbean, lighted by 
bloody communism, are on fire and the free world every- 
where is reeling from blows of revolutionary attacks, this is 
no time for surrender on our part of the Panama Canal and 
the agencies for its protection to those who, in the very 
nature of the case, will have in their ranks trained revo- 
lutionaries and saboteurs dedicated to the Red policy of 
liquidating, by any means whatsoever, all United States 
sovereignty and jurisdiction over the Panama Canal. 


Today, wherever our forces are deployed beyond the seas 
or in foreign lands, communist vultures are roosting on 
our guns. 


In view of these and many other facts, the Governor’s 
announced intention should be denounced throughout the 
Nation, with demands, in the interest of our national se- 
curity, for the immediate dismissal of him and all others 
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responsible for the proposed betrayal, a full and complete 
investigation by the Congress, and such other actions as 
the facts may warrant. 


In this connection, Mr. Speaker, I would emphasize that, 
with Red influence reaching into the highest levels of the 
Panamanian Government, including the President Chiari 
cabinet and the National Assembly, it will be impossible 
to avoid Red infiltration of the Canal Zone Police Force, 
which would include some who were trained in Cuba for 
the revolution and sabotage and actually led the January 
attacks on the Canal Zone. Moreover, the misguided 
strategists now endeavoring to hire Panamanian national- 
ists to police American citizens and American territory 
in the Canal Zone know precisely what they intend to do. 
Instead of our government employing aliens to defend 
the Canal Zone and our citizens there, I would urge, in line 
with the view of George Washington at another crucial time 
in our history: “Put none but Americans on guard. . .” 


In order that the Nation at large, the Congress, and the 
loyal elements in our government and in mass news media 
may be informed as to this sinister scheme for Red infil- 
tration of the Canal Zone Government, I quote the indicated 
news story: 
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Exuiir B 
[Filed Oct 27, 1966] 


HOUSE OF REPRESENTATIVES, U.S. 
Committee on Merchant Marine and Fisheries 
Room 219, Cannon House Office Building 
Washington 25, D. C. 
August 21, 1964 
Honorable Stephen Ailes 
Under Secretary of the Army 
Department of the Army 
Washington, D. C. 


Dear Mr. Secretary: 


I am greatly concerned over the action of Governor 
Fleming in exempting 40 positions from the Merit System 
in the Canal Zone Police Force for the avowed purpose 
of appointing Panamanians. Quite aside from the fact 
that it does not appear to be proper to have any work force 


partially composed of Merit System employees with the 
rest exempt, I submit to you that there is no justification 
either in the law or the legislative history of the law to 
justify this course. 


I call your attention to the fact that at the time the 
basic legislation was enacted in 1958, Mr. Hemphill made 
the following statement in the course of the debate on the 
bill: 


“Mr. Hemphill. Mr. Speaker, I have asked for this 
time only for the purpose of clarifying one section 
of the bill and one part of the report. 

“Under section 3 of the bill, item (b-1) on page 7, 
the President of the United States, as administrative 
authority under the terms of this legislation, is au- 
thorized to exclude any employee or position from 
the act or provision of the act. I would like to read 
into the Record at this point a part of the able report 
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made by the chairman of the subcommittee to the 
full committee, Page 3 of that report says: 


‘Section 3 authorizes and directs the head of each 
department or agency operating in the Canal Zone 
to conduct the employment and wage practices in 
accordance with the principles of the memorandum 
of understanding, the provisions of this bill, and 
regulations prescribed by or under the authority of 
the President. Also, it authorizes the President to 
exclude any employee from this Act. This exclu- 
sion is necessary in the case of the Governor of the 
Canal Zone, the Deputy Governor, the President of 
the Panama Canal Company, and other similar offi- 
cials.’ 


“J read that in to the Record for the purpose of clari- 
fication.” 

I call your attention further to the report of the Com- 
mittee on Post Office and Civil Service of the House, sub- 


mitted on S. 1850, the same legislation, wherein it is stated 
as follows: 


“The committee has also been assured that the posi- 
tions of police, fire officers, and teachers and positions 
involving postal operations are to be security posi- 
tions, the salary rates of which are to be based, and 
adjusted from time to time, on rates being paid in the 
United States and the District of Columbia.” 


I further call your attention to Section 147 of Chapter 
7 of the Canal Zone Code, as enacted by the Congress in 
1962, which authorizes the head of a department to desig- 
nate any position under its jurisdiction as a position which 
for security reasons shall be filled by a citizen of the 
United States. 


Under the latter Section, since police positions have 
been designated as security positions, it would appear that 
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any attempt them from the security 
_ dassification i ircumstances 
I urge you to rescind the or i 

_ the Canal Zone police would be removed from the Merit 
System and filled by direct appointment of the Governor, 
without reference to any qualifications other than Pana- 
manian citizenship. It would appear that orderly proce- 
dure would dictate that hearings be held by appropriate 
committees of the Congress before such action was taken 
so that the law could be amended to permit such action, 
if it appeared that st was desirable to do so. 


Sincerely, 


Leonor K. (Mrs. JomN B.) SuLiivan 
Chairman, Subcommittee on Panama Canal 


ec: Major General Robert J. Fleming, Jr. 
Governor of the Panama Canal 
Balboa Heights, Canal Zone 


Order 


This cause having come before the Court on defendants’ 
motion for summary judgment and plaintiff’s cross-motion 
for summary judgment, and upon consideration thereof, 
and of the points and authorities in opposition thereto and 
of argument of counsel, and it appearing to the Court that 
there is no genuine issue as to any material fact involved 
herein and that defendants are entitled to judgment as 2 
matter of law, it is by the Court this 17th day of February, 
1967 


Oxperep that defendants’ motion for summary judg- 
ment be granted and that the above entitled action be 
dismissed, and it is further 


Orperep that plaintiff’s cross-motion for summary judg- 
ment be denied. 


—_ 


United States District Judge 


[Filed Feb. 21, 1967] 
Notice of Appeal 


Notice is hereby given this 17th day of February, 1967 
that plaintiff, Richard D. Meehan, hereby appeals to the 
United States Court of Appeals for the District of Co- 
lumbia Cireuit from the order entered in this action on 
February 17, 1967 denying plaintiff’s motion for summary 
judgment and granting defendants’ motion for summary 
judgment. 


Epwarp L. Merrican 
Attorney for Plaintiff 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 


Eten Lee Parr 
Asst. U.S. Attorney 
Courthouse 


DESIGNATED BY THE DEFENDANTS FOR INCLUSION 
IN THE JOINT APPENDIX 


An Independent Daily Newspaper 
THE PANAMA AMERICAN 


“Let the people know the truth and the country is safe’’ 
— Abraham Lincoln 


YEAR PANAMA, R. P., FRIDAY, FEBRUARY 14,1964 FIVE CENTS 


LOYALTY OF RP MEN AS CZ COPS CHALLENGED 
BY ZONE ‘CITIZENS’ 


Canal Zone Gov. Robert J. Fleming, Jr.’s plan to hire 
Panamanians for the Canal Zone Police Force is another 
concession to the forces desiring to see U.S. influence abroad 
destroyed, according to a ‘‘citizens’ committee”? statement 
now circulating in the Zone. 


In a protest to Fleming’s intention to hire 110 police- 
men, many of them Panamanians, the committee takes 


issue with statements made by Fleming on the loyalty of 
foreign nationals. 


The statement cites the case of an ex-Terminal Security 
guard named Hgar Harrison who, the statement alleges, 
“not only took part in the riots of Jan. 9 but was iden- 
tified as one of the snipers.” 


The Canal Zone government took no action against Har- 
rison other than to terminate his services and escort him 
across the boundary, the statement claims, asking if this 
is the type of loyalty that Fleming ‘‘is so proud of.” 


Another Terminal Security guard resigned after being 
told he could not continue to publish his views in the 
Spanish press without interference, according to the state- 
ment which says it is inconceivable how Fleming can con- 
ceive that a man will be able to practice two loyalties 
simultaneously. 
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In its four-page statement the citizens’ committee claims 
that the Zone Governor ‘‘obviously’’ feels that the major- 
ity of Congress is out of step with the policies of New 
Americanism. 


The committee says it does not intend to perpetrate a 
personal attack on ‘‘the Honorable Governor of the Canal 
Zone,’’ as the committee says it is aware that Fleming is 
“conly a major general and in reality only an instrument 
of the boys in the black stripe pants in the State De- 
partment.’ 


Canal Zone citizens are urged in the statement to write 
to their congressmen advising them of ‘‘the true facts.” 
The statement said that without this support ‘‘Panama 
could well become another Cuba.’’ 


UNITED STATES GOVERNMENT 
MEMORANDUM 


to: Record pate: February 15, 1964 


FRoM: Personnel Director 


sussect: Discussion of appeal procedures and channels 
concerning opposition to Police Division staffing 
augmentation plan by CLU-MTC and Police 
Union officials 


1. A special meeting was held in the Board Room of 
the Administration Building commencing at 8:40 a.m. on 
Tuesday, February 4, 1964, with officers and representa- 
tives of the Central Labor Union-Metal Trades Council 
and Police Lodge, Local No. 1798, American Federation 
of Government Employees, for the purpose of discussing the 
staffing plan to augment the force of the Police Division, 
Canal Zone Government. 
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Union representatives present at the meeting were: 


Mr. J. C. Dyer, President, CLU-MTC 

Mr. Richard D. Meehan, President, Police Lodge No. 
1798 AFGE 

Mr. Gayle G. Fortner, First Vice President, Police 
Lodge No. 1798 

Mr. Samuel Roe, Jr., member, Police Lodge No. 1798 


Company/Government officials present included: 


Mr. B. L. Everson, Civil Affairs Director, who led 
the discussion; Mr. Daniel J. Paolucci, Deputy Per- 
sonnel Director, and the undersigned. The Lieutenant 
Governor, Colonel David S. Parker, joined the group 
and participated in the discussion after the meeting 
began. 


2. During the meeting the union representatives ex- 
pressed strong opposition to a proposal for the inclusion 
of a number of non-United States citizens in the stafing 
augmentation plan, stating that the CLU-MTC would use 
all possible means available to them at the Washington 
level to prevent the employment of non-United States 
citizens as Canal Zone policemen. I cautioned the union 
representatives to keep their opposition in regular chan- 
nels, including appeals to the Congress, and particularly 
to avoid local issuance of comments or statements which 
could be used by the Panamanian press to inflame further 
the current difficulties between the United States and Pana- 
ma. I, further, stated emphatically that the union group 
should take every precaution to avoid being quoted in the 
Panamanian press on this issue. The Lieutenant Governor 
spoke further on this point requesting that all possible 
care be taken to present any opposition to the employment 
plan through regular channels including protests or ap- 
peals to the Congress. 
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3. Mr. Dyer said that his organization did not approve 
of articles in the Panama press on union issues, stating 
that, ‘‘The Central Labor Union does not issue press re- 
leases.”? I again reiterated my remarks concerning avoid- 
ance of stirring up anti-Canal Zone remarks both in Pana- 
ma and in the United States press which could be used by 
critics of the Canal Zone who could use emotional opposition 
to the police plan as another example of the undesirable 
‘¢Zonian’’. 


4. After further remarks by Mr. Dyer assuring the 
Lieutenant Governor that the CLU-MTC would not use 
the avenue of local newspaper publicity, the discussion 
turned to other aspects of the staffing augmentation plan. 


/s/ Epwazp A. Dootan 
Edward A. Doolan 


BAK :vnk 
UNITED STATES GOVERNMENT 
MEMORANDUM 
to: Personnel Director paTE: April 10, 1964 
From: Hearing Examiner 
suBJEcT: Case of Richard D. Meehan 
Forwarded herewith is my report of the hearing of Mr. 
Richard D. Meehan, held on March 23 and 24, 1964. 
Also transmitted are the following: 


a. Case file. 
b. Transcript of hearing. 
ec. Corrections to transcript (2). 


d. Agency Exhibits No. 1 through No. 11, except for 
No. 8. 


e. Agency Exhibit No. 8. 
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f. Employee’s Exhibits No. 1 through No. 6. 
g. Employee counsel’s summation. 
h. Agency counsel’s summation. 


/s/ J. Baztiex Smite 
J. Bartley Smith 


Report of the Hearing of Mr. Richard D. Meehan 
A. Introduction. 


The undersigned Hearing Examiner met with Agency 
and Employee Representatives on March 23 and 24, 1964 
to afford Mr. Richard D. Meehan an opportunity to be 
heard in connection with a proposal to discharge Mr. 
Meehan for cause. 


The following is a statement of the Hearing Examiner’s 
consideration of the information and facts pertinent to 
this case. 


B. Issues Considered. 


A copy of the letter of charges from the Personnel 
Director to Mr. Meehan, dated February 20, 1964, is con- 
tained in the case file. Briefly, the charges are: 


(1) Conduct unbecoming a police officer, consisting 
of distributing a poem and an anonymous open letter 
criticizing the Governor of the Canal Zone in a sar- 
castic and contemptuous manner. 


(2) Failure to obey instructions, by releasing state- 
ments to the press after being instructed not to do so. 


(3) Failure to obtain clearance from the Office of 
the Governor before releasing for publication articles 
pertaining to Government activities in the Canal Zone. 
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In connection with these charges, the issues considered 
were: 


(1) Whether the evidence contained in the charge 
file and brought out in the hearing proved that the 
employee committed the acts with which he was 
charged, and 


(2) Whether, if he did commit the acts, his dis- 
charge is warranted. 


C. Findings of Fact. 
Charge No. 1(a): 


Mr. Meehan admitted that he caused the anonymous open 
letter and the poem to be printed and distributed. His 
contention was that this was a legitimate Union activity. 
However, this did not appear to be borne out by the 
evidence submitted in the hearing. The letter was not 
signed by Mr. Meehan, nor identified in any way as a 
Union publication, and testimony showed that it was printed 
without the authorization of the Union as a body. Mr, 
Meehan testified that only four of the 150 members com- 
prising the Union saw the letter and poem before they 
were printed. Not even all of the principal officers of 
the Union were consulted concerning the letter prior to 
its publication, according to the testimony of the Secre- 
tary-Treasurer of the Union (Mr. Charles N. Little). 
Mr. Meehan intimated that the publication and distribu- 
tion of the letter and poem had been approved after the 
fact by the Union at meetings held on February 22 and 
March 16, 1964, but refused to produce the minutes of 
the meetings when requested to do so at the hearing. 


In his letter of reply to the Personnel Director, of 
March 2, 1964, Mr. Meehan stated that the letter “was 
designed solely for Union consumption and certain selected 
friends upon their request”’. However, according to tes- 
timony, Mr. Meehan authorized the printing of approxi- 
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mately 5000 copies, although the Union membership num- 
bers only about 150. Evidence submitted at the hearing 
showed that the letter and the poem received wide dis- 
tribution. 


Charge No. 1(b): 


The Agency contended that Mr. Meehan left about 85 
copies of the anonymous letter and poem in the police 
booth at the Administration Building, Balboa Heights, for 
the purpose of their being picked up by the public. The 
Agency did not bring out any evidence supporting this 
contention. 


Mr. Meehan testified that he left the papers there only 
in order to avoid carrying them while conducting business 
in one of the offices of the building, and that he had in- 
tended to send them later to the Police Union members 
on the Atlantic side. 


Charge No. 2: 


Mr. Meehan contended that he was not instructed, but 
‘requested’? not to make press releases concerning a@ pro- 
posed police force augmentation plan, and that there was 
a ‘“‘mutual agreement”’ between management and Union 
officials not to release statements to the local press. Tes- 
timony by the Civil Affairs Director (Mr. B. I. Everson), 
who led the discussion at a meeting on February 4, 1964, 
concerning the proposal, corroborated the Personnel Direc- 
tor’s memorandum for the record, of February 15, 1964. 
This established that there was no such mutual agreement, 
but that instead, Mr. Meehan was told not to make any 
press releases whatever, particularly in view of the ex- 
isting tensions between Panama and the United States, 
and the fact that the Unions bitterly opposed the plan. 
Testimony by Mr. Meehan showed that no such agree- 
ment was expressly stated, while testimony by Mr. Samuel 
Roe, Jr., who was present at the same meeting as an 
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advisor to Mr. Meehan, indicated that he merely assumed 
that there was a mutual agreement. Evidence presented 
at the hearing showed that in spite of explicit instructions 
to the contrary, Mr. Meehan gave his views to press 
representatives on February 5, 1964. This was prior to 
the date on which the Governor first discussed the matter 
with the press, which was February 6, 1964, according to 
testimony by the Public Information Officer (Mr. F. A. 
Baldwin). 


Charge No. 3: 


Mr. Meehan stipulated at the hearing that he did not 
request nor obtain clearance from the Office of the Gov- 
ernor for statements he made to newspaper representa- 
tives, nor clearance for the material contained in the letter 
and poem. However, Mr. Meehan contended that clear- 
ance was not required for the type of information released, 
and that in any case he was acting as an officer of the 
Police Union rather than as an employee and, there- 
fore, was not bound by a rule covering the actions of 
‘cemployees’’ in the release of information. In his reply 
to charges, dated March 2, 1964, he stated in his defense 
that (1) he had not published any inaccurate informa- 
tion; (2) he did not publish any information that had 
come into his possession in the course of his employment; 
(3) he had published the information not as an employee, 
but as President of the Canal Zone Police Lodge; and 
(4) he did not publish any statement purporting to have 
any official government sanction. Testimony by Mr. B. I. 
Everson, however, brought out the fact that the open 
letter did contain inaccurate and misleading material. 


General: 


No attempt was made by Mr. Meehan to prove that 
the letter and poem in question did not contain libelous, 
sarcastic, and contemptuous material. 
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A general defense of Mr. Meehan’s actions was made in 
the hearing, and also in his letter of reply to the charges, 
on the basis that he acted throughout as President of the 
Canal Zone Police Lodge, rather than as an employee of 
the Canal Zone Government, and, therefore, under Execu- 
tive Order 10988, and local Executive Regulation No. 69, 
had a right to participate in Union activities without fear 
of penalty or reprisal. 


A further defense was made, concerning the libelous ma- 
terial contained in the letter and poem which Mr. Meehan 
caused to be published. Cited was a recent Supreme 
Court decision in the case of The New York Times Company 
vs. L. B. Sullivan, which involved a libel action against the 
newspaper company. This decision had the effect of giv- 
ing certain immunity to persons criticizing the official con- 
duct of government officials, even though the criticism 
may be libelous. 


In his letter of answer to the charges, of March 2, 1964, 
Mr. Meehan contended that the notice of proposed adverse 
action was not procedurally correct because it was pre- 
ferred against him by the Personnel Director, rather than 
by the District Police Commander in accordance with the 
Police Rules and Regulations. However, the rule referred 
to treats of ‘‘Divisional charges”’, only. The Agency 
pointed out that the charges in question were not divisional 
charges, that is, charges arising within the Police Division, 
and that there was no suggestion in the Police Rules 
and Regulations that the proposed discharge of a police- 
man can not be initiated at a level above the divisional 
level. 


D. Conclusions: 


Based upon the facts cited above, the following are 
the conclusions of the Hearing Examiner: 
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Charge No. 1(a): 

I conclude that the letter and the poem which were 
admittedly authorized for publication by Mr. Meehan, were 
libelous, intemperate, sarcastic, and contemptuous, and 
referred to the Governor of the Canal Zone and his 
policies, and also to the Executive Branch of the Govern- 
ment in general. I further conclude that Mr. Meehan acted, 
in concert with three other persons, as an individual, 
rather than as an officer of the Police Union, in publish- 
ing this material, and that prior ratification of his action 
was not given by the Union. The fact that 5000 copies 
of the letter and poem were printed and distributed in- 
discriminately to the general public as well as to members 
of the Union, leads me to conclude that they were not in- 
tended solely for use of Union members and selected 
friends requesting them. Further, I am of the opinion that 
the dissemination of material of this sort is not a legiti- 
mate Union activity, in any case, since the distribution 
by Unions of literature attacking agencies, officials, or 


activities of the Government, is prohibited by Executive 
Regulation No. 69. 


Charge No. 1(b): 

This charge was denied by the employee, and was not 
proven by the Agency. However, the fact that the letter 
and poem were widely distributed to the general public 
was proven in connection with Charge No. 1(a). 


Charge No. 2: 


From the facts developed in connection with this charge, 
it is my opinion that Mr. Meehan in being ‘‘requested’’ by 
the Lieutenant Governor, the Civil Affairs Director, and 
the Personnel Director, not to release information to the 
press concerning the police force augmentation proposal, 
was in fact being ‘‘instructed’’ not to do so. The con- 
tention that these instructions applied only to release to the 
local press and that a mutual agreement was made con- 
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cerning releases by management and unions, I consider 
from the evidence to be invalid for the reason that the 
object was primarily to avoid inflaming the existing situa- 
tion between Panama and the United States by press 
releases of any kind by the unions. I conclude, there- 
fore, that Mr. Meehan was instructed not to release any 
information on the police augmentation plan. Mr. Meehan 
admitted having done so. The blanket argument that Mr. 
Meehan was acting not as an employee but as a Union 
official in my opinion has no weight. Although employees 
are entitled to join unions and take part in union activities, 
according to Executive Regulation 10988, there is no regu- 
lation giving employees who are union members immunity 
from the rules applicable to employees of the Canal Zone 
Government and Panama Canal Company in general. I 
conclude, therefore, that Mr. Meehan did in fact disobey 
instructions by releasing information to the press and in 
publishing the open letter. 


Charge No. 3: 


From Mr. Meehan’s admission, it is clear that he did not 
request nor obtain clearance from the Office of the Gov- 
ernor for a press release, and for the open letter and 
poem which he published. In my opinion, Mr. Meehan 
as an employee, improperly published ‘‘official information 
obtained in the course of employment and affecting in- 
terests of the Government’’, and published ‘‘inaccurate 
information concerning activities and policies of the Canal 
agencies”. Since, in my opinion, union membership of 
employees does not give them immunity from obedience 
of regulations, I conclude that Mr. Meehan violated Sec- 
tion 5 of Executive Regulation No. 67, quoted in part just 
above. 


General: 


As stated above, arguments that Mr. Meehan was acting 
at all times as an official of a union, rather than as an 


81 


employee, do not, in my opinion carry any weight. Union 
membership does not carry with it any immunity from 
regulations governing employees. 


The defense argument that Mr. Meehan is entitled to 
exercise his constitutional right of free speech, including 
the right to intemperately criticize the Governor, may be 
valid under certain circumstances. The Agency contends, 
however, that while Mr. Meehan may have this right, he 
can not exercise it and still remain in the employment of 
the Canal Zone Government if he exercises this right 
in an unfair manner, so as to be detrimental to the in- 
terest of the Agency. I concur in this view. 


The contention that the preferring of charges by the 
Personnel Director was procedurally incorrect, is in my 
opinion, not valid. 


E. Recommendation. 


The Hearing Examiner finds nothing in the case file 
nor in the evidence brought out in the hearing to warrant 
change in the basic charges set forth in the Personnel 
Director’s letter of February 20, 1964, and recommends 
that the proposal to discharge Mr. Meehan be adopted. 


/s/ J. Bartley Smith 
J. Bartley Smith 
Hearing Examiner 
April 10, 1964 


Balboa Heights, C. Z. 
PREM APR 15 1964 


Mr. Richard D. Meehan 
Through: Civil Affairs Director 
Chief, Police Division 


Dear Mr. Meehan: 


My Letter of February 20, 1964 informed you of a pro- 
posal to discharge you from your position as Police Private 
in the Police Division of the Canal Zone Government for 
(1) conduct unbecoming a Police Officer of the Canal Zone 
Government, (2) failure to obey instructions from your 
superiors, and (3) failure to obtain clearance from the 
Office of the Governor before releasing for publication 
articles pertaining to Government activities in the Canal 
Zone. 


You replied to me in person on March 3, 1964 and also 


submitted a written reply dated March 2, 1964. A hearing 
was held on March 23 and 24, 1964 before Mr. J. Bartley 
Smith, 2 Hearing Examiner selected by you from a panel 
of qualified examiners. A verbatim transcript of this 
hearing was furnished to your representative, Mr. Albert 
Joyce, Jr., Attorney-at-Law. 


I have given full consideration to your oral and written 
replies as well as to all of the evidence of record, including 
the verbatim transcript of the hearing and the recom- 
mendation and findings of fact of the Hearing Examiner. 
(A copy of the Hearing Examiner’s report is enclosed.) 
I find that the reasons stated in my letter of February 20, 
1964, 1 through 3, are fully supported by the evidence 
and warrant your discharge. It is my decision, there- 
fore, that you be discharged from the service effective 
April 16, 1964. 
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Specifically, I find as follows: 


a. Charge No. 1 is fully supported by the evidence of 
record, the transcript of the hearing, and the findings 
of fact of the Hearing Examiner. The Hearing Examiner 
in his report expressed the opinion that that part of charge 
No. 1 dealing with your leaving copies of the anony- 
mous letter and poem in the police booth at the Administra- 
tion Building, Balboa Heights, was not substantiated by 
the evidence. I feel it reasonable to conclude on the 
basis of circumstantial evidence introduced at the hearing 
that it was your intention to distribute the anonymous 
letter and poem to the public by leaving them in the police 
booth. However, I am in accord with the Hearing Exami- 
ner’s conclusion that it is not necessary to make a positive 
finding on your intent respecting distribution from the 
police booth in order to sustain the charges against you. 
This is so because the evidence establishes that the open 
letter and poem were otherwise distributed by you. 


b. Charge No. 2 is fully supported by the evidence of 
record, the transcript of the hearing, and the findings 
of fact of the Hearing Examiner. 


ec. Charge No. 3 is fully supported by your admissions 
as to absence of clearance, other evidence of record, the 
transcript of the hearing, and the findings of fact of the 
Hearing Examiner. 


You have a right to appeal this action to the Governor, 
Canal Zone Government, or to the United States Civil 
Service Commission, Washington, 25, D. C., or first to the 
Governor and then to the Civil Service Commission in 
accordance with the following: 


a. If you appeal first to the Civil Service Commission, 
you will have no right to appeal to the Governor, Canal 
Zone Government. In order for your appeal to be con- 
sidered by the Commission, it must (1) be in writing, (2) 
set forth your reasons for contesting the removal with 
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such offer of proof and documents as you are able to 
submit, and (3) be submitted at any time after your receipt 
of this letter, but no later than ten days after the effective 
date of your removal. 


b. If you appeal first to the Governor, Canal Zone Gov- 
ernment, you will not be entitled to appeal to the Commis- 
sion until after you receive the decision of the Governor. 
However, if you receive no decision on your appeal from 
the Governor within sixty days after it is filed, you may 
elect to terminate your appeal with the Canal Zone Gov- 
ernment by appealing to the Commission. 


ce. An appeal to the Governor, Canal Zone Government, 
must (1) be in writing, (2) set forth the basis for your 
appeal and may include supporting affidavits or other 
evidence, and (3) be submitted at any time after your 
receipt of this letter, but no later than ten days after the 
effective date of your discharge. 


Mr. Naughton of the Personnel Bureau’s Employee- 
Management Relations Staff (telephone 2-2141), will give 
you all available information about the appeals procedure. 


Very truly yours, 


Edward A. Doolan 
Personnel Director 


Enclosure 
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UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 


WASHINGTON, D. c. 20415 
Sep. 3, 1964 


APPEAL OF RICHARD D. MEEHAN 
Unvez Part 752, Suspart B, or THE 
Crvit Service REGULATIONS 


Appeal of a removal from the position of Police Private, 
$7871.02 per annum, Civil Affairs Bureau, Canal Zone 
Government, Balboa, Canal Zone, effective April 16, 1964. 


Inrropucrion 


Appeal was filed by Albert J. Joyce, Jr., Attorney at 
Law, on behalf of the appellant by a notice of appeal 
dated May 9, 1964. Investigation was initiated and a hear- 
ing was held on June 19, 1964. The appellant was repre- 
sented at the hearing by the national office of the American . 
Federation of Government Employees, through Mr. Charles 
Seanlan, Assistant Director, Employee Relations. The 
agency was represented by Mr. David J. Markun, Gen- 
eral Counsel, Panama Canal Company, and Mr. W. Allen 
Sanders, Attorney, Co-counsels. Mr. John McEvoy, As- 
sistant to the Army General Counsel, was present in behalf 
of the Department of the Army. 


ANaLysis AND Frxpines 
We find the appellant is entitled to appeal to the Civil 
Service Commission and find that he filed a timely appeal. 
The reasons for the removal action are quoted below 
from the February 20, 1964 notice of proposed adverse 
action: 
“Charge No. 1—Conduct unbecoming a police officer. 


a. Shortly before 4:00 p.m. on February 12, 1964, 
you approached the desk of the Balboa Police Station 
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and handed copies of an open letter concerning 3 
proposal for augmenting the Canal Zone police force 
by the employment of a number of Panamanian citi- 
zens and a poem entitled ‘‘In the Panama Canal 
Waters”? by A. C. Payne, to Police Sergeant R. W. 
Lawyer and to Police Lieutenant H. C. Richards, and 
offered a copy of each to an Army Liaison representa- 
tive who was present. The poem contained derroga- 
tory (sic) and libelous statements referring to the 
Governor of the Canal Zone. The open letter criti- 
cized the Governor’s proposed plan for augmenting 
the Canal Zone police force and broadly, vaguely, and 
intemperately criticized other policies of the Governor 
and of the Executive Branch of the United States 
Government with respect to relationships between the 
United States and the Republic of Panama in a sar- 
castic and contemptuous manner. A copy of the letter 
and a copy of the poem are attached hereto and in- 
corporated herein by reference. 


b. On February 13, 1964, you placed approximately 
85 copies of the letter and poem referred to above in 
the police booth at the entrance to the Canal Zone 
Government/Panama Canal Company Administration 
Building at Balbao Heights, Canal Zone. The copies 
were placed next to a stack of an issue of the Canal 
agencies’ house organ, the Spillway, which had been 
placed there for distribution to the public and it was 
your evident intention that the copies of the letter and 
the poem be likewise distributed to the public. How- 
ever, at approximately 7:00 p.m. on February 13, 1964, 
the copies of the letter and the poem were sequestered 
by Mr. Paul M. Runnestrand, Executive Secretary of 
the Canal Zone Government. At approximately 8:00 
p.m. on the same evening, you telephoned Mr. Run- 
nestrand and stated that the material belonged to you 
and demanded that it be returned. When asked if you 
had prepared and distributed the material, you re- 


plied, ‘‘Let’s put it this way, that the material was 
paid for out of union funds,” referring to the Police 
Lodge No. 1798, A.F.G.E., of which you are President. 
The material was not returned to you at that time but 
was instead forwarded to your superior, the Chief of 
the Police Division. At approximately 11:40 a.m. on 
February 14, 1964, you called Police Headquarters 
and asked to speak to the Chief Police Division. When 
told that the Chief was out, you asked Mrs. Betsy R. 
Hoenke, the Chief’s secretary, to tell the Chief that 
(1) you accepted the responsibility for the distribu- 
tion of the open letter, (2) you considered yourself 
the author, (3) the letter was printed on paper pur- 
chased by the Police Union, and (4) that you intended 
to sue the Chief if the property was not returned. 


Charge No. 2—Faitlure to obey instructions. 


On Tuesday, February 4, 1964, you attended a meet- 
ing held in the Board Room of the Administration 
Building at which time the Governor’s proposed plan 
to augment the force of the Police Division by employ- 
ing a number of Panamanian citizens was discussed. 
At that meeting you and the other union representa- 
tives present were instructed by the Personnel Di- 
rector, Mr. Edward A. Doolan, to keep the expression 
of any views opposing the Governor’s proposed plan 
within regular channels such as appeals to Congress. 
The Personnel Director further instructed you to avoid 
local issuance of comments or statements which could 
find their way to the Panamanian press where their 
publication would have the effect of further inflaming 
the current state of tension between the United States 
and Panama. The Lieutenant Governor spoke further 
on this point enjoining that all possible care be taken 
to limit the presentation of any opposition to the em- 
ployment plan to regular channels. However, despite 
these explicit instructions you later made public state- 
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ments criticizing the Governor’s proposed plan which 
were published in the Star and Herald and the Panama 
American on February 7, 1964. Copies of the news- 
paper articles referred to are attached hereto and in- 
corporated herein by reference. You further dis- 
obeyed the explicit instructions of the Personnel 
Director and the Lieutenant Governor by preparing 
and for causing to be distributed the open letter and 
the poem referred to above. Newspaper articles ap- 
peared in the Panama American on February 14, 1964 
and in the Star and Herald on February 16, 1964 as a 
result of your distribution of the open letter. Copies 
of the newspaper articles are attached hereto and in- 
corporated by reference. 


Charge No. 3—Failure to obtain clearance prior to 
publication. 


Section 5 of Part V of Executive Regulation No. 67 
published in the Panama Canal Company/Canal Zone 
Government General Manual provides in pertinent 
part that ‘‘Employees shall obtain clearance from the 
office of the Governor before releasing for publica- 
tion articles pertaining to Government activities in 
the Canal Zone.’’ In direct contravention of this di- 
rective you distributed and caused to be published the 
open letter and poem referred to above. In addition, - 
you violated the directive by making the statements 
referred to above which were published in the Star 
and Herald and the Panama American on February 
7, 1964.”’ 


The letter of February 20, 1964 allowed the appellant 
ten days after receipt to reply personally and in writing. 
The appellant replied in writing on March 2, 1964. On 
March 3, 1964 the appellant made an oral reply to Mr. 
Edward A. Doolan, the Personnel Director. After con- 
sidering the two replies, Mr. Doolan considered it desirable 
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that there be a further examination and review of the 
facts in the case before making a final decision. He, there- 
fore, decided that a hearing should be held before making 
a final decision. A hearing was held on March 23, 1964 at 
which the appellant was represented by Mr. Albert J. 
Joyce, Jr., Attorney at Law, and the agency was repre- 
sented by Mr. W. Allen Sanders, Attorney, General Coun- 
sel’s Office. The agency Hearing Examiner found that 
the three charges were sustained and recommended ‘‘that 
the proposal to discharge Mr. Meehan be adopted.”’ 


On April 15, 1964 the agency, in a letter signed by Mr. 
Doolan, notified the appellant that the charges were sus- 
tained by the evidence, and that he would be removed 
effective April 16, 1964. The appellant appealed Mr. 
Doolan’s decision to the Governor of the Canal Zone on 
April 24, 1964. On May 6, 1964, Governor Robert J. Flem- 
ing, Jr., found that all the charges against the appellant 
were fully supported by the evidence and warranted his re- 
moval. An appeal was then filed on behalf of the appellant 
with the Civil Service Commission on May 9, 1964 as in- 
dicated above. 


The notice of proposed adverse action of February 20, 
1964 gave reasons specifically and in detail for the adverse 
action proposed. The appellant was given a reasonable 
period in which to submit his replies. The decision letter 
of April 15, 1964 gave the reasons for the removal action. 


We find that the agency complied with the procedural 
requirements of the law and the regulations of the Com- 
mission in effecting the removal of the appellant. 


As indicated above the appellant appealed the removal 
decision internally to Governor Fleming before submitting 
an appeal to the Civil Service Commission. Since the 
appellant was in the excepted service, he was not entitled 
to appeal first to the Governor under Part 771 of the Com- 
mission’s regulations and then appeal to the Commission. 
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Part 771 provides for an agency appeals system for com- 
petitive service employees. By appealing to Governor 
Fleming, the appellant did not file his appeal with the 
Civil Service Commission within 10 days after the effective 
date of the removal as is provided by the Commission’s 
regulations. However, since the appellant was erroneously 
advised that he could appeal first to his agency and then 
to the Commission, his appeal was accepted as a timely 
appeal. 


Before discussing the charges it is pertinent to review 
some events that had transpired in Panama the preced- 
ing month. 


On January 9, 1964, about 200 Panamanian students 
made an unannounced march to Balboa High School for 
the purpose of displaying the Panamanian flag. In addi- 
tion to carrying a large and a number of small Panamanian 
flags, the students also carried a number of provocative 
signs and placards of various sizes bearing slogans such 


as the following: 
PANAMA IS SOVEREIGN IN THE CANAL ZONE 
FLEMING GO HOME 


PANAMA IS NOT A PROTECTORATE, IT IS 
FREE AND SOVEREIGN 


THE PANAMANIAN FLAG ONLY 


When the Panamanian students reached Balboa High 
School, there was a large group of people (presumably 
United States citizens for the most part) including men, 
women, and children of all ages, on the high school lawn. 
The Panamanian students wanted the United States flag 
to be lowered and their flag attached to the same place as 
the United States flag and have the two flags raised 
simultaneously. Their request was refused. The Pana- 
manian students refused to leave the Canal Zone when re- 
quested to do so and rioting broke out. 
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The rioting became so great that it was necessary for the 
Acting Governor of the Canal Zone to ask the military 
to take control and command of the Canal Zone. The 
rioting continued for several days and led to a diplomatic 
break between the United States and the Republic of 
Panama. Diplomatic relations between the two countries 
were not resumed until April 3, 1964. On January 16, 
1964, the military relinquished control of the Canal Zone 
to civil authorities. 


The extensive rioting resulted in five known deaths in 
the Canal Zone and 201 civilians and military personnel 
were treated in the Canal Zone for personal injury. The 
estimated replacement or repair cost for the Panama Canal 
Company-Canal Zone Government damaged facilities was 
in excess of $1,500.000. 


It was in this tense and strained atmosphere that the 
appellant was charged with the three charges that led to 
his removal. 


On February 4, 1964 the agency management officials 
called a special meeting for the purpose of discussing with 
union representatives the staffing plan to augment the 
police force of the Canal Zone Government. The agency 
officials at the meeting were Mr. B. I. Everson, Civil Af- 
fairs Director; Mr. Edward A. Doolan, Personnel Di- 
rector; Mr. Daniel J. Paolucci, Deputy Personnel Director; 
and Colonel David S. Parker, the Lieutenant Governor, 
who joined the group after the discussion had begun. The 
union representatives present at the meeting were Mr. J. 
C. Dyer, President, Central Labor Union-Metal Trades 
Council; Mr. Gayle G. Fortner, First Vice President, 
Police Lodge No. 1798; Mr. Samuel Roe, Jr., member, 
Police Lodge No. 1798; and the appellant, who was Presi- 
dent of Police Lodge No. 1798. Lodge 1798 is a lodge of 
the American Federation of Government Employees. 
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The following two paragraphs extracted from Mr. 
Doolan’s memorandum for the record, dated February 15, 
1964, give an indication of what transpired at the meeting: 


“2. During the meeting the union representatives 
expressed strong opposition to a proposal for the in- 
clusion of a number of non-United States citizens in 
the staffing augmentation plan, stating that CLU-MTC 
would use all possible means available to them at the 
Washington level to prevent the employment of non- 
United States citizens as Canal Zone policemen. I 
cautioned the union representatives to keep their op- 
position in regular channels, including appeals to the 
Congress, and particularly to avoid local issuance of 
comments or statements which could be used by the 
Panamanian press to inflame further the current dif- 
ficulties between the United States and Panama. I 
further, stated emphatically that the union group 
should take every precaution to avoid being quoted in 
the Panamanian press on this issue. The Lieutenant 
Governor spoke further on this point requesting that 
all possible care be taken to present any opposition 
to the employment plan through regular channels in- 
cluding protests or appeals to the Congress. 


“<3. Mr. Dyer said that his organization did not ap- 
prove of articles in the Panama press on union issues, 
stating that, ‘‘The Central Labor Union does not is- 
sue press releases.”? I again reiterated my remarks 
concerning avoidance of stirring up anti-Canal Zone 
remarks both in Panama and in the United States 
press which could be used by critics of the Canal Zone 
who could use emotional opposition to the police plan 
as another example of the undesirable “‘Zonian’’.”’ 


Tt should be noted at this point that the appellant dis- 
agrees with Mr. Doolan as to what instructions were given 
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at the meeting with respect to restrictions on the issuance 
of comments or statements. 


At the agency hearing the appellant indicated that he 
admits all the facts in the charges except for those he 
denied in his written reply of March 2, 1964. 


The appellant questioned the authority of Mr. Doolan to 
initiate and take adverse action against him. The agency’s 
Executive Regulation No. 70, Section 1.6(b) Authority to 
Take Adverse Action, contains the following statement: 


“*(b) The Personnel Director is hereby designated as 

the official responsible for: 

(1) Receiving and reviewing recommendations for 
taking adverse action; 

(2) Issuing all notices of proposed adverse action 
to employees; 

(3) Making the final decision on the proposed 
action ; 

(4) Effecting the adverse action when the deci- 
sion is against the employee; and 


(5) Selecting the representative who shall appear 
before the Hearing Committee on behalf of 
the agency.”’ 


We find that the Personnel Director had authority to 
take adverse action against the appellant. 


Each of the charges will be discussed individually below: 


Charge No. 1—Conduct unbecoming a police officer. 


Specification ‘a’? alleged that the appellant dis- 
tributed copies of an open letter and a poem to two 
members of the police force and offered a copy to an 
Army liaison representative who was present; that the 
poem contained derogatory and libelous statements re- 
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ferring to the Governor of the Canal Zone; and that 
the open letter criticized the Governor’s proposed plan 
augmenting the Canal Zone police force and intem- 
perately criticized other policies of the Governor and 
of the Executive Branch of the U. S. Government with 
respect to relationships between the United States and 
the Republic of Panama in a sarcastic and contemp- 
tuous manner. 


The poem was written by Mr. A. C. Payne, a Canal 
Zone employee. It does not refer to Governor Flem- 
ing by name or title. At the agency hearing the ap- 
pellant indicated (page 99) that it can definitely be 
derived that one of the individuals concerned or re- 
ferred to in the poem is the Governor of the Canal 
Zone. The appellant indicated that he had the poem 
printed and distributed because it would move people 
to write to Congress. Taking into consideration the 
title and the subject matter of the poem and all the 
background information in this case, i.e., that the au- 
thor was a Canal Zone employee and written at a 
time when a number of Canal Zone employees were 
opposed to the Governor’s proposed plan to augment 
the police force with Panamanian Nationals, it is rea- 
sonable to conclude that the poem did in fact refer 
to the Governor. The two lines in the poem “‘Recruits 
the foreign nationals’’ and ‘‘Rejects the native sons’’, 
are right on point, ie. on the issue of recruiting 
Panamanian Nationals for the police force. 


The fact that the poem spoke in derogatory terms 
of the person referred to in the poem is beyond ques- 
tion. Each of the stanzas contains derogatory 
material. 


The specification described the statements in the 
poems as derogatory and libelous. The appellant 
takes issue with the word ‘‘libelous’’, stating that 
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since there was neither a criminal or civil suit which 
found him guilty of libel, the statements cannot be 
designated as libelous. 


Webster’s New International Dictionary, second edi- 
tion, unabridged (1953) has these statments about li- 
bel: ‘‘A handbill, cireular, or the like, esp. when 
attacking or defaming a person; a lampoon. Loosely, 
any defamatory statement, in writing or oral; also, any 
representation or suggestion of a person or material 
or immaterial thing that conveys an unjustly unfavor- 
able impression of him or it;’? 


The same dictionary contains this definition of li- 
belous: ‘‘Including or involving a libel; defamatory.”’ 


We find that the poem was attacking, defaming and 
lampooning the person referred to; that attacking, 
defaming and lampooning a person in writing comes 
within the dictionary definition of libel; and that it 
is reasonable and logical to conclude that the poem had 
reference to the Governor of the Canal Zone. 


The specification further alleges that the open letter 
broadly, vaguely and intemperately criticized policies 
of the Governor in a sarcastic and contemptuous 
manner. 


There is no question but that the open letter was 
critical of the Governor’s proposed plan for augment- 
ing the Canal Zone police force. The letter also 
criticized the manner in which the case of one Edgar 
Harrison was handled. The Governor was criticized 
for his views on the Canal Zone’s getting out of cer- 
tain business or commercial activities and for an at- 
tempt by the Canal Zone Government to get out of the 
cargo handling business in Cristobal. 


The following words, phrases, or items, among 
others, in the open letter are sarcastic in nature: The 
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repeated use of the word, ‘‘honorable’”’ and the con- 
text in which the word was attached to ‘‘Governor’’ 
and ‘‘gentleman’’; reference to the ‘‘loyal’’ acts of 
Edgar Harrison, a Panamanian National who had 
worked for the United States, but during the riots 
was found to be a sniper shooting against the United 
States troops; the statement, ‘‘Actually the solution 
is obvious to an intellectual moron-simply withdraw 
all U.S. influence from the area and return to the con- 
tinental U.S.A. and support AID and the Alliance for 
Progress’’; and the following statement: ‘‘We do not 
intend to perpetrate a personal attack on the Honor- 
able Governor of the Canal Zone, for we are aware 
that he is only a Major General and in reality only 
an instrument of the boys in the black strip (sic) pants 
in the State Department, whose major goal since the 
time of Alger Hiss has been to implement the policy 
of New Americanism and erase all opinions opposed 
to their policies.’’ 


Other statements, such as, ‘‘intends to foist off on 
the American people’’, ‘‘The Governor feels that the 
majority of Congress is out of step with the policies 
of New Americanism’’, the various statements con- 
cerning the Governor’s concept of loyalty, as well as 
the last sentence of the paragraph immediately above, 
are clearly contemptuous and derogatory in nature. 


We find that specification ‘‘a’’ is sustained. 


The appellant argues that his open letter was a 
petition to Congress and that it is unlawful to remove 
an employee for exercising a right given to him under 
the Constitution and laws of the United States. Al- 
though we realize that a petition to Congress can take 
many forms, it is recognized that the petition should 
be directed to Congress. <A petition is signed by one 
or more persons. The open letter was not signed. It 
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was addressed to ‘“‘Dear Friends’. It was not ad- 
dressed to a Congressman or to Congressmen. The 
open letter was not making a request of Congress. 
It was exhorting individuals to write to Congress in 
support of a certain position. Asking individuals to 
write to their Congressmen does not constitute a peti- 
tion to Congress. 


A reasonably prudent person would find that an un- 
signed letter with a salutation of ‘‘Dear Friends’, 
asking the reader to write to his Congressman is a 
petition to Congress. We find that the open letter 
was not a petition to Congress. 


Specification ‘‘b’’ alleges that the appellant left ap- 
proximately 85 copies of the open letter and poem in 
the police booth of the Administration Building with 
the intention that the letter and poem be distributed 
to the general public. The evidence showed that ex- 
cept for the use of a public phone which was just in- 


side the entrance of the police booth, the police booth 
was not used or visited by the general public. There 
was testimony that a limited number of people picked 
up their newspapers in the police booth. The names 
of the people concerned were on the newspapers. 


The appellant stated that he had 85 sets of the open 
letter and poem assembled for delivery to members of 
the police union on the other side of the Atlantic; that 
on February 13, 1964, he came to the Administration 
building while off duty (before his tour of duty began), 
to talk to Mr. Paolucci, the Deputy Personnel Director, 
regarding an adverse action affecting another em- 
ployee; that inadvertently he picked up the 85 sets 
along with his briefease, when he left his car to see 
Mr. Paolucci; and that when he realized he had the 
85 sets, he placed them in the police booth because he 
did not want to compromise Mr. Paolucci by having the 
documents in his presence while he was talking with 
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Mr. Paolucci, the idea being that if somebody saw the 
documents they might believe that Mr. Paolucci had 
something to do with them. 


The appellant further stated that after he left Mr. 
Paolucci’s office he had a cup of coffee in the coffee 
shop; and that as a result of meeting several different 
people with whom he stopped to chat, he inadvertently 
forgot to pick up the documents in the police booth. 

He further stated that he did not get a chance to call 
about the papers until 8:00 p.m. when he was on duty; 
that when he called, Mr. Raymond, the guard on duty, 
told him that they were taken by Mr. Runnestrand, an 
official of the agency, an hour earlier. 


The Agency Hearing Officer found that this speci- 
fication was not sustained—that the agency did not 
bring out any evidence supporting its contention. We 
agree with the finding of the Agency Hearing Officer. 


We find that the approximately 85 copies of the docu- 
ments in question were not left in the police booth for 
the purpose of their being picked up by the public. 


Charge No. 2—Failure to obey instructions. 


The appellant denies this charge. His impression of 
the instruction given by management officials at the 
February 4, 1964 meeting differs from that set out 
in the charge. In his reply of March 2, 1964 to the 
letter of charges, the appellant made this statement: 


‘The impression we derived from statements 
made by Mr. Doolan was that of having reached a 
mutual agreement not to release press on the 
current subject to the local newspapers. How- 
ever, there were no restrictions in respect to the 
U. S. press or foreign press other than Pana- 
manians. Consistent with this agreement I have 
never released press locally and any materiel (sic) 
accurately attributed to me or any other spokes- 
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man of the Union has been picked up on the wire 
services, a media over which I have no control.?’ 


According to testimony in the file, the appellant was 
contacted on February 4, 1964 (after the meeting held 
with management officials) while he was on duty by 
reporters for a statement on the police augmentation 
plan. He indicated that he could meet with them 
after he completed his tour of duty at midnight. Early 
on the morning of February, he, along with Mr. 
Samuel Roe, met with three reporters, one of whom 
was an AP reporter and the other two represented the 
N. Y. Times. He stated that the reporters advised 
him that they had the story on the hiring of Pana- 
manian Nationals, but that they would not give him 
the source of their information. The appellant testi- 
fied that he did not think it was necessary to find out 
if the Canal Zone Government had, in fact, given the 
information to the reporters or if the Government had 


issued a release on this subject. He proceeded to give 
his view on the police augmentation plan to the 
reporters. 


Testimony in the file indicated that the Governor 
first discussed the matter with the press on February 
6. The local papers printed the appellant’s views on 
February 7, 1964. The appellant indicated that while 
not expressly stated, it was his opinion that there was 
a mutual agreement between management and union 
officials not to release statements to the local press. 
Mr. Doolan, in his memorandum for the record, made 
no mention of a mutual agreement. In his testimony, 
Mr. Everson indicated that there was no such mutual 
agreement. In his testimony, Mr. Everson indicated 
that there was no such mutual agreement, but that in- 
stead the union officials were told not to make any 
press releases whatever because of the strained re- 
lationship between United States and Panama. At 


100 


the agency hearing Mr. Roe, who was present at the 
February 4 meeting, was questioned by the appellant’s 
attorney on the matter of the agreement (page 125). 
Below are Mr. Joyce’s questions and Mr. Roe’s 
replies: 


“Mr. Joyce: You refer to the term ‘agreement.’ 
What type of agreement might have been reached, 
or understood at the February 4 meeting? 

Mr. Roe: The meaning of ‘‘agreement’’ was that 
we would give no more press releases in the matter 
we were discussing. 

Mr. Joyce: Was their information that the Gov- 
ernment would also withhold local press releases? 

Mr. Roe: If it is binding on one, it is binding on 
the other.”’ 


It appears from the above testimony that Mr. Roe 
assumed there was a mutual agreement. There is no 


testimony in the file to indicate that the agency bound 
itself or agreed that it too would not issue local press 
releases. 


The appellant contended that since the agency did 
not keep its agreement and released information to 
the press, that he was no longer bound by the agency’s 
instructions; and that he therefore talked to the press 
about the police augmentation plan. 


The Public Information Officer testified that the 
Governor had a meeting scheduled with reporters on 
February 6. There was a television broadcast of the 
Governor’s position on the augmentation plan on Feb- 
ruary 6. The articles on February 7, 1964 in the two 
local papers referred to the fact that the Governor 
made his statements on February 6. The preponder- 
ance of evidence indicates that the Governor (agency) 
did not give any release to reporters prior to Feb- 
ruary 6. 
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As a further defense the appellant stated that the 
prohibition was against talking to the local press and 
not against talking to wire service reporters and non- 
local press representatives. It is inconceivable that 
the appellant was so naive as to believe that any in- 
formation given to a reporter from a wire service, 
which was of local interest and significance, would 
not appear in a local paper. 


We find that there was not a mutual agreement as 
alleged by the appellant. We also find that the Gov- 
ernor did not give any releases to the press until 
February 6, 1964—one day after the appellant had met 
with representatives of the press. 


The articles that appeared in the Panama American 
on February 14, 1964, and in the Star and Herald on 
February 16, 1964, contained extracts from the open 
letter which the appellant had prepared and distrib- 
uted. The appellant did not dispute this portion of 
the specification. 


We find that Charge No. 2 is sustained. 


Charge No. 3—Failure to obtain clearance prior to 
publication. 


The appellant admits that he did not obtain clear- 
ance either before having the open letter and poem 
prepared or before talking to the reporters on Feb- 
ruary 5, 1964. He contends that the regulation in 
question did not apply to him; that it applies to em- 
ployees; and that the material he released without 
clearance was done in his capacity as a union official 
and not as a Canal Zone employee. 


In his March 2, 1964 reply to the charges the appel- 
lant quotes the remainder of Section 5 as follows: 


“See. 5. Permission to publish articles * * * The 
purposes of the policy are: To guard against im- 
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proper use of official information obtained in the 
course of employment and affecting interests of the 
Government; to minimize the publishing of inac- 
curate information concerning activities and policies 
of the Canal agencies; and to avoid leading any- 
one to believe that information published by an em- 
ployee has official sanction when such writing repre- 
sents only an employee’s personal views.”’ 


The appellant denied violating the regulation in 
question because the provisions of the regulation did 
not apply to him. 


The fact that the appellant may have been acting 
as a union official does not make him immune from the 
agency’s regulations. To hold otherwise would poten- 
tially make employees who belong to acceptable or- 
ganizations immune to an agency’s regulations. The 
employees could disregard agency regulations with 


impunity by stating that the regulations do not apply 
to them because they were not acting as Federal em- 
ployees, but were acting in their capacity as officials 
of a civic organization, as officials of a service or- 
ganization, as officials of a veterans’ organization, 


and so on. 


When the appellant became a union official, he did 
not cease to be an employee of the Canal Zone Gov- 
ernment. Thus the agency regulations were binding 
upon him as an employee. 


The right of free speech is not absolute. Other- 
wise there would be no need for laws concerning libel 
and slander. When a person becomes a Federal em- 
ployee, he becomes subject to a number of laws and 
regulations that do not apply to non-Federal em- 
ployees. For instance, the Hatch Act prohibits the 
Federal employee from certain partisan political 
activity. If an employee participated in political 
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activity that is prohibited by the Hatch Act, it would 
not be a valid defense for him to state that his partici- 
pation in political activity was in his capacity of a 
union official and not as a Federal employee, and 
therefore the Hatch Act did not apply to him. 


Justice Oliver Wendell Holmes expressed this idea 
well, when he was serving as a Justice in the Massa- 
chusetts judicial system, when he said, ‘‘The Peti- 
tioner may have a Constitutional right to talk poli- 
tics, but he has no Constitutional right to be a police- 
man.’’ A similar thought was expressed in the case 
of Bailey v. Richardson, 182 F. 2d 46 (1950), when the 
court said ‘‘The First Amendment guarantees free 
speech and assembly, but it does not guarantee Gov- 
ernment employment’’, and in Joint Anti-Fascist 
Refugee Comm. v. Clark, 85 U.S. App. D.C. 255, 260, 
when it said ‘‘Everyone has a constitutional right (of 
free speech), but no one has a constitutional right to 


be a government employee’. In the case of Adler v. 
Board of Education of City of New York, 342 U.S. 
485, the court made this statement: 


“Tt is clear that such persons have the right 
under our law to assemble, speak, think and be- 
lieve as they will. American Communications Ass’n 
v. Douds, 339 U.S. 382, 70 S. Ct. 674, 94 L. Ed. 925. 
It is equally clear that they have no right to work 
for the State in the school system on their own 
terms (italic supplied). United Public Workers v. 
Mitchell, 330 U.S. 75, 67 S. Ct. 556, 91 L. Ed. 754. 
They may work for the school system upon the 
reasonable terms laid down by the proper authori- 
ties of New York. If they do not choose to work 
on such terms, they are at liberty to retain their 
beliefs and associations and go elsewhere. Has the 
State thus deprived them of any right to free speech 
or assembly? We think not.’’ 


104 


The fact that Executive Order 10988 was issued 
after these cases were decided does not make the 
above principles or statements inapplicable. Execu- 
tive Order 10988 gives Federal employees the right to 
join and participate in union activities, but it does 
not immunize them from the consequences of improper 
actions that they take, merely because they happen to 
be union members or union officials. As a union offi- 
cer, the appellant had no more right than any other 
employee to publish and circulate derogatory mate- 
rial which intemperately and unfairly criticized his 
employer. 


The appellant cites the recent case of New York 
Times Company v. L. B. Sullivan, 84 8. Ct. 710, de- 
cided March 9, 1964, to show that a citizen is granted 
great latitude in criticizing a public official. However 
that case is not in point since it does not involve a 
Federal employer-employee relationship, or the right 


of a Federal employee to retain his Federal employ- 
ment after being publicly critical of his employer. 


The agency had a regulation which required the 
employees to obtain clearance from the office of the 
Governor before releasing articles for publication. 
The appellant was aware of the regulation but dis- 
regarded it. 


We find that Charge No. 3 is sustained. 


In the light of all the evidence and the foregoing 
anaylsis, we find that the personnel action of the Canal 
Zone Government in removing the appellant was war- 
ranted and was for such cause as will promote the 
efficiency of the service and that such action was not 
arbitrary, unreasonable or capricious. 
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RECOMMENDATION 


It is recommended that no change be made in the per- 
sonnel action of the Canal Zone Government in effecting 
the removal of the appellant on April 16, 1964. 


This recommendation becomes a final decision of the 
Civil Service Commission unless either the appellant or 
the employing agency files an appeal with the Board of 
Appeals and Review, U. S. Civil Service Commission, 
Washington, D. C., 20415, within seven (7) days of receipt 
of this decision. 

Section 772.307 of the Commission’s regulations pro- 
vides that such an appeal must be filed in writing setting 
forth the basis for the appeal. 

Since there is no further right to a hearing, additional 
representations (if any) should be made in writing and 
submitted in duplicate with the appeal to the Board. 


Witttam P. Berzax 


William P. Berzak, Acting Chief 
Appeals Examining Office 


BAR:CRC:sbj 
February 8, 1965, t.d. 

Mr. J. F. Griner 

National President 

American Federation of 

Government Employees 
900 ‘‘F’’ Street, N. W. 
Washington, D.C. 20004 


Dear Mr. Griner: 


This is in reply to your letter of appeal, dated September 
11, 1964, in behalf of Mr. Richard D. Meehan, from the de- 
cision of the Commission’s Appeals Examining Office of 
September 3, 1964, holding that Mr. Meehan’s removal from 
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the service was warranted and for such cause as will pro- 
mote the efficiency of the service and that such action was 
not arbitrary, unreasonable, or capricious. 


The bases for Mr. Meehan’s removal from the position of 
Police Private, $7771.02 per annum, Civil Affairs Bureau, 
Canal Zone Government, Balboa, Canal Zone, effective 
April 16, 1964 were: ‘‘conduct unbecoming a police officer.”’ 
‘‘failure to obey instructions,’’ and ‘‘failure to obtain 
clearance prior to publication.’’ The agency supported each 
of these charges with citation of one or more specific inci- 
dents, 


Mr. Meehan responded on March 2, 1964 to the letter of 
proposed removal, dated February 20, 1964. He entered 
a general defense to all three charges—in addition to a spe- 
cific defense to each specification—premised on the propo- 
sition that although he had acted in his capacity of union 
official whese actions had the unequivocal support of the 
members of his union local, all three charges had been 


placed against him as an individual officer and employee. 
Mr. Meehan was President of Local Lodge #1798 of the 
American Federation of Government Employees at the time 
the alleged infractions took place. 


On April 15, 1964 Mr. Meehan was notified by Mr. Ed- 
ward A. Doolan, the responsible administrative official un- 
der delegation from the Governor of the Canal Zone Gov- 
ernment, that it was his decision to discharge Mr. Meehan 
effective April 16, 1964. Mr. Doolan made his decision after 
he had given full consideration to Mr. Meehan’s oral and 
written replies to Mr. Doolan as well as to all of the evi- 
dence of record, including the verbatim transcript of the 
hearing and findings of fact and recommendation of the 
Hearing Officer. Mr. Doolan found that the reasons, 1 
through 3 cited in his letter of February 20, proposing 
Mr. Meehan’s removal were fully supported by the evidence 
and warranted Mr. Meehan’s discharge. 
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Following a denial of his plea for reinstatement made to 
the Governor, Mr. Meehan appealed his agency’s decision 
to the Commission’s Appeals Examining Office on May 9, 
1964, through his attorney, Mr. Albert J. Joyce, Jr. In his 
letter of appeal, Mr. Joyce designated Mr. Homer V. Prater 
of your office to represent Mr. Meehan in proceedings be- 
fore the Civl Service Commission. 


On September 3, 1964, the Commission’s Appeals Ex- 
amining Office found, after considering all the evidence 
of record, including the testimony adduced at the hearing 
before it, that all specifications of the three charges or 
reasons were supported by the evidence with the excep- 
tion or specification 1(b). These findings agreed with the 
findings of the Hearing Officer designated by the agency 
in the agency proceedings, and with the findings of Mr. 
Doolan, who made the final decision in this case. 


The Board of Appeals and Review has fully considered 
all of the evidence of record in Mr. Meehan’s case, includ- 


ing his letter of appeal, dated September 11, 1964, sub- 
mitted through your union as his designated representa- 
tive. 


As to your contentions of September 11, 1964, the Board 
concludes that it was not error to admit Mr. Roe’s affidavit 
into the record. Mr. Roe had knowledge of the events 
leading to Mr. Meehan’s discharge from the service and 
therefore was competent to testify as to those events. Con- 
cerning the contention that Mr. Meehan took certain actions 
in his capacity of union official with approval of the local 
union, the Board notes that not only was the Open Letter 
unsigned but that no evidence was submitted, though re- 
quested, bearing directely on his authority to act for the 
Union in this matter. The record fully supports a finding, 
therefore, that Mr. Meehan acted on his own initiative and 
in his individual capacity, and not as a union official or 
representative, when he published and distributed copies 
of the Open Letter and poem. 
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As to your final contention concerning the constitutional 
guarantee of freedom of speech, the Appeals Examining 
Office discussed this point at some length. The Board notes, 
however, no contention has been made that the Governor 
lacks statutory authority to issue regulations governing 
the conduct of his employees, or that the regulations in 
question promulgated by the Canal Zone Government ex- 
ceed its authority. The regulations under attack simply 
required Mr. Meehan prior to publication, to clear all 
articles dealing with Canal Zone policy matters. The pur- 
pose of the regulation, in brief, is to guard against the im- 
proper use of official information and to insure that any 
information published represents only an employee’s per- 
sonal views. This is not, on its face, an unreasonable re- 
quirement. 


Accordingly, the Board of Appeals and Review affirms 
the decision of the Commission’s Appeals Examining Office 
that Mr. Meehan’s removal from the service was warranted, 
that it was for such cause as will promote the efficiency of 
the service and that it was not arbitrary, unreasonable, or 
capricious. 


Under the Commission’s regulations, the Board’s deci- 
sion is final and there is no further right of appeal to the 
United States Civil Service Commission. 


For the Commissioners: 
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Sincerely yours, 


E. T. Groark 
Chairman, 
Board of Appeals and Review 


Re case of Mr. Richard D. Meehan 
Distribution : 
Appeals Examining Office 


Mr. Richard D. Meehan 
2560 Connecticut Avenue, N. W., Apt. 316 
Washington, D. C. 
Air Mail 
Mr. Edward A. Doolan 
Personnel Director 
Panama Canal Government 
Balboa Heights, Canal Zone 


Mr. Al Fitt 
General Counsel 
Room 2F621, Pentagon Building 
Department of the Army 
Washington, D. C. 
Air Mail 
Mr. Albert J. Joyce, Jr. 
Attorney at Law 
P.O. Box 615 
Balboa Heights, Canal Zone 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Filed Nov. 9, 1966 
Civil Action No. 421-66 
Ricuarp D. Meexan, Plaintiff, 
v. 


Joun W. Macy, Jr., Chairman, Civil Service 
Commission, et al., Defendants. 


Points and Authorities in Opposition to Plaintiff's Cross-Motion 
for Summary Judgment 

Defendants through their attorney, the United States 
Attorney for the District of Columbia, oppose plaintiff’s 
cross-motion for summary judgment on the grounds set 
forth in their memorandum of points and authorities in 
support of their motion for summary judgment and for 
additional reasons set forth herein. 


Objections to Plaintiff’s Statement of Facts pursuant 
to Local Rule 9(h) 


In a case such as this where the Court is reviewing an 
action of the Civil Service Commission, the only facts 
properly before the Court are those which were before the 
Civil Service Commission. Defendants object to plaintiff’s 
statement of facts under local rule 9(h) for the reason 
that it contains assertions which are not supported by 
any evidence in the administrative record before the Civil 
Service Commission relative to plaintiff and also on the 
ground that it contains conclusions of law. 


In paragraphs 23 and 25 plaintiff asserts that he acted 
‘twith the permission’? of Canal Zone officials when he 
prepared the ‘‘Dear Friends”? letter and that he ‘‘cleared”’ 
the letter with Samuel Roe. The administrative record of 
the Civil Service Commission does not support such as- 
sertions. At the portions thereof specified in paragraphs 7 
through 12 of defendants’ statement of facts pursuant to 
local rule 9(h) appear the relevant testimony and docu- 
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ments showing that the ‘‘Dear Friends’’ letter was not 
cleared with the Office of the Governor or any other official 
of the Canal Zone and that Mr. Roe objected to a para- 
graph in the letter and was ‘“‘unhappy”’’ that plaintiff re- 
fused to take it out. 


By paragraph 31 plaintiff states that two newspaper 
articles of February 7, 1964 indicate that the ‘‘source’’ who 
first called in the reporters and divulged information to 
them relative to the plan to augment the police force was 
Governor Fleming. An examination of these newspaper ar- 
ticles reveal that each refers to the Governor revealing 
plans ‘‘yesterday’’. There is no dispute that plaintiff 
talked to reporters on February 4 and February 5 and at 
that time they already had the information relative to the 
plan and refused to divulge its source. Obviously news- 
paper articles dated February 7, 1964 stating that the Gov- 
ernor revealed plans ‘‘yesterday’’ does not indicate that 
he revealed such plans prior to February 4, 1964, and 


consequently the last sentence of paragraph 31 is totally 
without support in the record before the Court. 


By paragraph 38 plaintiff describes proceedings in the 
ease of Arthur Payne, another employee of the Canal Zone 
who was separated from his position. The material quoted 
is not a part of the record which plaintiff presented to the 
Civil Service Commission, is not supported by any evidence 
whatsoever in this Court and may not properly be consid- 
ered herein. Likewise the allegations of paragraph 40 are 
improper. Assertions relative to the denial of a motion for 
preliminary injunction in C.A. 2289-64 in October, 1964 
have no bearing factually or legally on plaintiff’s discharge 
in April, 1964. There is no evidence whatsoever before 
the Court to support the allegations of paragraph 42, and 
paragraphs 2, 3 and 16 contain conclusions of law. 


Defendants respectfully ask the Court to disregard plain- 
tiff’s statement of facts pursuant to local rule 9(h) inso- 
far as it is inconsistent with or unsupported by the admin- 
istrative record filed herein, or is otherwise improper. They 
refer the Court to their statement of facts pursuant to 
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local rule 9(h), and to the specified portions of the admin- 
istrative record supporting each paragraph thereof, for an 
accurate and complete account of the material facts in- 
volved in this cause. 


Objections to Exhibit B 


Plaintiff has attached to his motion for summary judg- 
ment two exhibits. Exhibit A is a copy of a document 
which is filed in the administrative record and defendants 
consequently have no objection to the Court considering 
it. Exhibit B which is not authenticated purports to be a 
letter from a member of Congress, Mrs. Sullivan, to the 
Under Secretary of the Army, dated August 21, 1964. Such 
a letter is not a part of the administrative record, and is, 
therefore, not properly before and should not be considered 
by the Court. Moreover the views of Mrs. Sullivan as set 
forth in Exhibit B are substantially the same as those views 
expressed by her in a report on a Canal Zone Trip, April 
1964 which is filed as ‘‘appell.Ex.7’’ with the Civl Service 
Commission. In this connection defendants assert that the 
issue before this Court is the validity of plaintiff’s dis- 
charge for improper conduct and not the propriety or legal- 
ity of action taken by Governor Fleming relative to hiring 
Panamanians for the police force. 


For reasons set forth herein and in their motion for 
summary judgment defendants respectfully ask the Court 
to grant their motion and to deny plaintiff’s cross-motion. 


Davin G. Bress 
David G. Bress 
United States Attorney 


JosepH M. Hannon 
Joseph M. Hannon : 
Assistant United States Attorney 


Eten Ler Park 
Ellen Lee Park 
Assistant United States Attorney 
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QUESTIONS PRESENTED 


1. Under the facts of this case, did the District Court 
have the power to review appellant’s discharge and to rule 
that same was illegal, violative of appellant’s constitu- 
tional rights, arbitrary, capricious, or without support 
in the evidence? Stated another way, in the light of 
the facts of this case, was it proper for the District Court 
to refuse to reinstate appellant to his position without 
stating any reason, conclusion, opinion, or legal precedent 
to support its decision? 


2. In light of recent decisions of the Supreme Court of 
the United States, was it proper, under the facts of this 
case, for the Governor of the Canal Zone to discharge 
appellant on the ground that he allegedly ‘‘libeled the 
Governor’’? 


3. Was appellant’s discharge violative of Executive Order 
10988 and regulations promulgated by the Civil Service 
Commission and the Governor of the Canal Zone him- 
self? If so, is appellant’s discharge invalid under the 
rule of Service v. Dulles and Vitarelli v. Seaton? 


4, Was appellant’s discharge likewise in violation of 
5 U. S. C. 652 (c), (a), as supplemented by Executive 
Order 10988? 


5. Under the facts here presented, was it unconstitu- 
tional and unlawful for defendant Governor to discharge 
appellant for alleged failure to obtain clearance from the 
Governor himself of comments critical of the Governor’s 
own arbitrary, unlawful proposal to augment the United 
States Zone Police Force with alien nationals? 


6. Is appellant’s claim barred by laches? 


Argument: 


Point I—The District Court Clearly Had the Power 
To Review Appellant’s Discharge and To Rule 
That Same Was Illegal, Violative of Appellant’s 
Constitutional Rights, Arbitrary, Capricious or 
Without Support in the Evidence 


Point II—Appellant’s Discharge, Based on the 
Ground That He Allegedly Libeled the Governor, 
a Public Official, Is Invalid Because There Was 
No Evidence of Libel; There Was No Proof That 
Appellant Acted With Malice ; and the Attempted 
Suppression of Appellant’s Comments Violated 
the First Amendment to the Constitution 


Point III—Appellant’s Discharge Violates Executive 
Order 10988, the Code of Fair Labor Practices 


Promulgated Thereunder by the Civil Service 
Commission and the Canal Zone Government, 
and It Is Therefore Invalid Under the Rule of 
Service v. Dulles and Vitarelli v. Seaton 


Point IV—Appellant’s Discharge Likewise Was in 
Violation of 5 U.S.C. § 652 (c), (d), as Supple- 
mented by Executive Order 10988 


Point V—Under the Facts Here Presented It Was 
Unconstitutional and Unlawful for Defendant 
Governor To Discharge Appellant for Alleged 
Failure ‘‘To Obtain Clearance From the Gov- 
ernor’’ of Comments Aimed at Criticizing the 
Governor’s Own Arbitrary, Unlawful Proposal 
To Augment the U. S. Zone Police Force With 
Foreign Nationals 


Point VI—Appellant’s Claim Is Not Barred by 
Laches 


Conclusion 
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No. 20,812 


Ricuarp D. Mernan, Appellant, 
v. 


Joun W. Macy, JR., er au., Appellees. 


| On Appeal from an Order of the United States District Court 


for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


The Facts 


This appeal stems from an order of the District Court 
(Judge Matthews), dated February 17, 1967, pursuant to 
which appellant’s complaint for reinstatement to his po- 
sition as a Police Private on the police force of the 
: Panama Canal Zone Government was summarily dismissed, 
appellees’ motion for summary judgment granted and 
: appellant’s motion for the same relief denied—all without 
the expression of any written opinion of any kind, without 
the statement of any findings of facts or conclusions of law 
and without the assignment of any reasons or legal 
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precedents to support the District Court’s action (J. A. 
68, 69). 


As set forth hereinbelow, appellant verily believes that 
the District Court’s said order is erroneous and wrong. 
In the meantime, however, that unexplained order has left 
appellant and his family in an exceedingly dark, hopeless 
and unjust position where, after years of outstanding 
service to the United States, he has been forced to remain 
separated from his position, his source of support, and he 
has been compelled to leave the Canal Zone in an at- 
mosphere of disgrace and dishonor. This appeal, there- 
fore, is essential and extremely important to appellant 
and he prays that this Court, after patiently, fairly and 
carefully reviewing the record herein, will conclude, as 
appellant contends, that his discharge was arbitrary, ca- 
pricious and unlawful; and that appellant should be re- 
stored to the position from which he was removed in 
1964—-more than three years ago. 


The basic facts surrounding this case are as follows: 
For a period of approximately six years prior to Feb- 
ruary, 1964, appellant was a Veterans Preference em- 
ployee of the United States, employed as a Police Pri- 
vate in the Police Division of the Panama Canal Zone 
Government at a salary of $7,871.00 per year (J. A. 41). 
Over the years from 1958 to 1964, appellant consistently 
enjoyed a certified performance rating of “‘satisfactory’’ 
or better in his work, and his pay was steadily increased 
from $5,541.00 in 1958 to $7,871.00 in 1964 (J. A. 41). 
Prior to his employment in the Zone, appellant was 
honorably discharged from the United States Army after 
serving overseas for more than two years as an Army 
security guard (J. A. 42). 


Indeed, during appellant’s service on the Canal Zone 
Police Force itself, he was wounded in action during a 
battle with Panamanian rioters who attacked the Canal 
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Zone in 1958 (J. A. 42). For his services and sacrifices, 
appellant received the following written commendation 
from the Governor of the Canal Zone (J. A. 42): 


“‘Dear Mr. Meehan: Please accept my sincere com- 
mendation for your conduct in the face of fire, and 
my regrets at your being wounded in the performance 
of duty on Thursday, 22 May 1958. 

‘<The manner in which you performed your duties 
in connection with the rioting in Panama in and near 
the Canal Zone boundary, as well as your calm and 
cheerful conduct when wounded by a stray bullet, were 
commendable indeed. 


‘‘Congratulations on your superior performance. 
You demonstrated yourself to be a credit to the 
service.’ 


During the years appellant served on the Canal Zone 
Police Force, he was also a member of the Canal Zone 
Police Lodge of the American Federal of Government Em- 
ployees (AFL/CIO), a labor organization made up entirely 
of United States citizen officers employed by the Zone 
Police Force (J. A. 41). By 1964, appellant had been 
elected President of that Lodge and was representing the 
Lodge in all labor-management negotiations and relations 
with the Governor and Lt. Governor of the Zone and 
with the Personnel Director of the Zone Government (J. A. 
41, 47 et seq.). 


Over the years from 1958 (when appellant was wounded 
in action defending the Canal Zone against Panamanian 
rioters) to 1964, relations between the United States and 
Panama regarding the Canal Zone were consistently 
strained and unfavorable. Panama demanded more and 
more jurisdiction and control over the Zone itself, and 
when the United States resisted these demands, wild 
Panamanian mobs would attack the Zone and engage in 
rioting and destruction of property. On each occasion, 
the Canal Zone Police Force was the main, and sometimes 
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the only, source of protection for the Zone itself, all 
United States property located therein (including the 
Panama Canal), and all United States citizens assigned 
to work or duty in the Zone together with their families. 
Thus, the physical make-up and staffing of the Canal 
Zone Police Force were always matters of vital impor- 
tance and national security to Congress, the Canal Zone 
Government, the United States citizens who lived and 
worked in the Zone, and last, but not least, to the police- 
men who served on the Police Force itself and to their 
labor organizations (J. A. 46, 47). 


Hence, in 1958 and 1962, when Congress, pursuant to 
pressures brought to bear on our Government by Panama, 
enacted statutes pursuant to which certain United States 
positions of employment in the Zone were to be opened 
to citizens of Panama, Congress was exceptionally careful 
to emphasize that security positions, especially the police, 
were to continue to be held by United States citizens 


only and not by citizens of Panama (Canal Zone Code, 
Section 147; Public Law 87-845; House Report No. 1869, 
85th Congress, 2d Sess., pg. 17, 18). For example, House 
Report 1869, supra, stated at pages 17, 18 (J. A. 46, 47): 


“‘Section 8 (now Section 147 of the Code) provides 
for the designation of certain positions in the Canal 
Zone as ‘security positions’ which are to be filled only 
by United States citizens ... 


‘¢Section 8 is necessary in order to protect the in- 
terests of the United States Government in the Canal 
Zone which are directly related to the national secu- 
rity and the national policy.”’ 


And, at page 14 of the same Report, it was stated: 
‘‘The Committee has also been assured that the 
positions of police officers . . . are to be ‘security 
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positions’. 


Thus, until 1964, when appellant was removed from 
his position under the circumstances set forth hereinbelow, 
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the Canal Zone Police Force was continuously comprised 
of United States citizen police only; and the Canal Zone 
Government itself stressed the fact that these positions 
were open to United States citizens only because same 
were patently “security positions’, as defined by the Con- 
gress (J. A. 47). 


With this background, in January, 1964, the Canal Zone 
was again attacked by wild mobs of Panamanian students 
(J. A. 42). When the attack was launched, the Governor 
of the Zone, defendant General Fleming, was absent in 
Washington (J. A. 42); so the Lt. Governor called out the 
entire Police Force of 85 men, including the appellant 
herein, and directed them to defend the Zone (J. A. 42-45). 


The Panamanian rioters first sought permission to raise 
the Panama flag on various United States installations 
alongside the American flag (J. A. 43). In line with 
the Governor’s earlier instructions that this be permitted 
if demanded, the police authorized the raising of the Pan- 
ama flag (J. A. 43). This did not satisfy the mobs, how- 
ever, and soon the entire Zone was a battleground (J. A. 
43). Five persons were killed and hundreds wounded 
(J. A. 91); property valued at more than $1,500,000 was 
destroyed (J. A. 91); Molotov cocktails were thrown; 
thousands of additional Panamanian rioters joined the con- 
flict; and United States property, including portions of the 
United States District Court in Panama, was set afire 
(J. A. 43-45). Seven police officers were seriously wounded 
but the entire force served with great valor until they were 
finally reinfored by units of the United States Army sum- 
moned by the Lt. Governor (J. A. 44). Regarding the 
outstanding and courageous work of the police, United 
States District Judge Guthrie Crowe wrote as follows to 
the Chief of the Zone Police Force (J. A. 44, 45): 


“<T am writing to express my appreciation for the 
fine work that was done by the courageous men under 
the direction of Lt. Richards at my home and the court- 


6 


house on Thursday night, January 9, when the rioting 
took place on the border between the Canal Zone and 
Panama City. 


“The rioters succeeded in breaking down the storm 
fence which separated my house and the courthouse 
from Fourth of July Avenue, and a howling mob of 
400 or 500 were storming up the hillside and burning 
my house when a small group of your men came down 
and went in the house with me and fought the fire... 


<cAt the time the mob was attacking the house, it 
was impossible to get the firetruck and equipment up 
to the front because the rioters were shooting and 
throwing rocks, and your men repelled the mob by 
opening fire and shooting a few bursts of ammunition 
over their heads . . . The men performed with the 
greatest of courage as they were hopelessly outnum- 
bered and very lightly armed. 


“JT have had many years of experience with police 
officers as Judge of the District Court, and I have 
never seen men act with more restraint and composure 
in the face of extremely hazardous duty . . - I think 
you should be extremely proud of them and so should 
the civil authorities of the Canal Zone...” (Italics 
supplied) 


After the aforementioned riots were repelled, appellant 
herein and his fellow police officers returned to their 
normal tours of duty (J. A. 44). There were no further 
attacks of any kind during the remainder of January and 
into February, 1964. 


On February 4, 1964, however, the Personnel Director 
of the Canal Zone Government and the Lt. Governor of 
the Zone summoned officers of the various federal employee 
unions in the Zone to a labor-management meeting (J. A. 
47). Appellant was invited to attend this meeting in his 
capacity as President of the Police Lodge, American Fed- 
eration of Government Employees (J. A. 47); and he at- 
tended together with other officers of the union (J. A. 91). 
When this meeting was convened, the Personnel Director 
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announced that Governor Fleming, without making any 
prior application to Congress for permission to do so, had 
decided to make a further concession to Panama by em- 
ploying 40 citizens of Panama as police officers on the 
Panama Canal Zone Police Force (J. A. 45-47; 71-73). 
All of the union representatives present at that meeting 
“expressed strong opposition to this plan’’ (J. A. 72); and 
one union, the Central Labor Union—Metal Trades Council 
of the AFL/CIO, advised management that it “would use 
all possible means available to them at the Washington 
level to prevent the employment of non-United States 
citizens as Canal Zone policemen.” (J. A. 72). 


Confronted with this unanimous union opposition to the 
Governor’s proposal, a plan which obviously was contrary to 
the law as passed by Congress, the Personnel Manager 
simply proceeded to ‘‘caution the union representatives to 
keep their opposition in regular channels, including appeals 
to Congress’ (J. A. 72); “to avoid local issuance of com- 
ments or statements which could be used by the Pana- 
manian press to inflame further the current difficulties be- 
tween the United States and Panama’? (J. A. 72); and to 
avoid ‘‘anti-Canal Zone remarks both in Panama and in 
the United States press which could be used by critics of 
the Canal Zone who could use emotional opposition to the 
police plan as another example of the undesirable ‘Zon- 
ton’.”’ (J. A. 73). 


Within two days after this meeting, however, and in 
spite of these directions that all concerned (management 
and labor officials alike) should ‘avoid local issuance of 
comments and statements’’ regarding the Governor’s plan, 
management itself on February 4 leaked news of the plan 
to a group of reporters (J.A. 99) and the Governor 


1 These references to unanimous union opposition to the Governor’s illegal 
plan are taken directly from a memorandum prepared by the Personnel Direc- 
tor of the Zone Government himself regarding that meeting. It is printed 
in the Joint Appendix, at pages 71-73. 
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himself, on February 6, 1964, formally announced his 
proposal to both the Associated Press and to the local 
Panama Star & Herald and Panama American (J. A. 
48). He also released local radio and television an- 
nouncements regarding his plan (J. A. 24, 25, 59). Thus, 
the February 7, 1964 editions of the Panama Star & Herald 
and Panama American both carried boldly-headlined, front 
page articles centered around the Governor’s announce- 
ment (J. A. 48). The Panama Star & Herald’s front page 
headline on February 7, 1964 stated (J. A. 21): 


“‘C Z to Bring Panamanians Into Police’’ 
The sub-heading for the story itself, which was credited 
to the Associated Press, stated (J. A. 21): 


“Fleming Denies Security Affected’’ 


The first paragraphs of the Star & Herald article on 
February 7, 1964, then went on to read as follows (J. A. 
21): 


“¢Governor Robert J. Fleming, Jr. yesterday re- 
vealed plans to bring Panamanian nationals into the 
Canal Zone Police soon ... 


‘“‘He said the plan to strengthen the police corps 
had nothing to do with the January 9-10 disorders, 
‘although this helped to expedite’ the plan which 
has been in the discussion stage for some time. 


“‘Wleming said 40 new police recruits, about half 
of them Panamanians, would join the Force before 
the end of the fiscal year. 


“‘This will be a preliminary step toward eventual 
reinforcement of the Zone Police by about 100 men, 
half of whom would be Panamanian Nationals . . .”’ 


After management ‘‘leaked’’ news of the Governor’s 
proposed plan to the press on February 4, reporters for the 
Associated Press and New York Times approached the 
appellant herein, in his capacity as President of the Police 
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Union, and asked for the Union’s position regarding the 
' Governor’s plan (J. A. 48). Inasmuch as management had 
‘ released the plan to the press and the Governor had 
: scheduled a news conference with newspaper, radio and 
television reporters to promote same, appellant (acting 
| exclusively in his capacity as President of the Police 
Force Union) briefly answered some of the questions put 
to him by an Associated Press reporter (J. A. 48). Thus, 
: on February 7, 1964, the following appeared in the Panama 
: Star & Herald, in the same article which carried a re- 
i port of the Governor’s news conference regarding his 
highly controversial plan (J. A. 49): 


“Richard Meehan, President of Canal Zone Police 
Lodge 1798 (AFL/CIO), described the plan as a dra- 
matic inroad and a breach of the Canal Zone security 
system. 


“‘He stressed the present police force is a highly 
trained organization entrusted with strategic func- 
tions in the Zone, among those normally carried out 


by the Federal Bureau of Investigation, the Secret 
Service, the Border and Harbor Patrol and the opera- 
tion of the penitentiary and penal system. 


‘¢Panamanians’ loyalty in carrying out these tasks 
can be questioned’’, Meehan said. He added: ‘“The 
U. S. Government spent two million dollars training 
and equipping the Panamanian National Guard for 
SO Ee and they failed to respond when they were 
neede: 


“Meehan said the plan will cause ‘a large number’ 
of skilled North American help to quit and go home. 
The Pilots Association, he said, already has fired off a 
protest to Secretary of the Army Cyrus Vance. 


‘¢Meehan also contended that the inclusion of Pana- 
manians was a violation of Canal treaty provisions 
establishing that certain jobs labeled ‘security post- 
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tions’ could be held only by United States citizens. 
The police force is in this category, Meehan stated.”’? 


When defendant Fleming’s announcement regarding his 
bizarre plan was carried by the Associated Press in news- 
papers throughout the United States on February 7, 1964, 
Congressional reaction was immediate and exceedingly ad- 
verse (J. A. 63). For example, Congressman Flood, of 
Pennsylvania, referring to a Washington Post article re- 
garding the Governor’s announcement, labeled the plan 
«“‘Tantamount to Treason’? (J. A. 63). In a statement on 
the House floor on February 7, 1964, the Congressman went 
on to state (J. A. 64): 


“In view of the January 9, 1964 attempted Red led 
and directed mob attacks on the Canal Zone and other 
events over a period of years, the Governor’s an- 
nouncement, though truly shocking, is not surprising 
in view of his anti-American stands regarding the 
sovereignty of the United States over the Canal Zone 
and Panama Canal. 


“Mr. Speaker, I would emphasize that this Gover- 
nor’s action is not a mere routine matter but an in- 
tended body blow against the legitimate vital interests 
of the United States at the key spot of the Americas. 
It conforms to Communist strategy and tactics of in- 
filtrating police forces preliminary to Red takeovers. 
Its consummation would be a serious breach in the 
Canal Zone security system that must not be tolerated 
under any circumstances, for it aids and abets the 
Red revolutionary program for conquest of the Carib- 
bean and Latin America, including the Panama Ca- 
nal.’’ (Italics supplied) 


2The record before the Court shows that in numerous publications prior 
to February 1964, defendant Fleming had repeatedly advanced his own 
personal view, both publicly and privately, that in order to keep the peace in 
Latin America, security forces in each nation should consist of both U. 8. 
and local nationals on the same Police Force, but up to and including Febru- 
ary, 1964, he never ventured to make any such proposal to Congress (J. A. 48). 


ll 


Similar strong opposition to the Governor’s publicly 
announced plan was contained in a letter the Chairman 
of the House Subcommittee on the Panama Canal sent to 
the Under Secretary of the Army (J. A. 66-68). In this 
letter, the Committee Chairman stated: 


“YT am greatly concerned over the action of Gover- 
nor Fleming in exempting 40 positions from the Merit 
System in the Canal Zone Police Force for the avowed 
purpose of appointing Panamanians. Quite aside from 
the fact that tt does not appear to be proper to have 
any work force partially composed of Merit System 
employees with the rest exempt, I submit that there 
is no justification either in the law or the legislative 
history of the law to justify this course... 


‘*, . - since police positions have been designated as 
security positions, it would appear that any attempt 
to take a portion of them from the security classifica- 
tion is contrary to law. Under the circumstances, I 
urge you to rescind the order by which 40 positions in 
the Canal Zone police would be removed from the 
Merit System and filled by direct appointment of the 
Governor, without reference to any qualifications other 
than Panamanian citizenship. It would appear that 
orderly procedure would dictate that hearings be held 
by appropriate committees of the Congress before such 
action was taken so that the law could be amended to 
permit such action, if it appeared that it was desirable 
to do so.’’* (Italics added) 


The Court will recall that during the labor-management 
meeting on February 4, the Governor’s Personnel Direc- 
tor advised appellant and the other union leaders present 


8 The Court’s attention is directed to the fact that the Governor’s an- 
nounced plan struck at the very heart of the Canal Zone Police Force Merit 
System—a matter of vital interest to all police employees and their union. 
Hence, it was not only proper but necessary and essential for appellant, the 
President of the Union, to express the Union’s opposition to the proposal once 
the Governor himself publicly announced his intention promptly to put his 
plan into effect. As the record in this case shows, the Governor’s purpose 
from the very beginning was to restrict and stifle all effective opposition to 
his illegal plan. (Italics added) 
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at that meeting that Management had no objection to any 
steps the Unions might take to oppose the Governor’s 
plan provided “‘their opposition [was kept] im regular 
channels, including appeals to Congress’’ (J. A. 72). Ac- 
cordingly, Police Lodge 1798’s principal officers (not ap- 
pellant acting alone) prepared a ‘Dear Friends’’ letter 
which was reproduced on paper “‘purchased by the Union”’ 
and which was designed solely for Union consumption and 
certain of their selected friends upon their request (J. A. 
50). The sole purpose of this letter, as stated on tts face, 
was to urge Union members and friends of the Police 
Union “‘to write your Congressman advising him of your 
concern [regarding the Governor’s plan] and the true facts 
of what is happening here’’ (J. A. 50). 


Admittedly, this Union letter was drafted in strong, 
hard-hitting terminology. Its purpose after all was to 
petition Congress to stop the Governor’s unlawful plan. 
However, it was by no means as “hard-hitting” as Con- 
gressman Flood’s attack on the plan, which was voiced on 
the floor of the House of Representatives; and in essence, 
it sought the same relief in Congress as that expressed in 
the aforementioned letter which the Chairman of the Pan- 
ama Canal Subcommittee sent to the Under Secretary of 
the Army. In any event, the said ‘‘Dear Friends’’ letter 
read essentially as follows (J. A. 12-15): 


“In announcing that he planned to hire 40 new 
policemen in the very near future of which 20 would 
be Panamanians, the Honorable Governor of the Canal 
Zone pointed out that this would not jeopardize the 
security of the Canal Zone. He fails to note that 
foreign nationals are not allowed to take loyalty oaths 
to the U. S. Government and could not be punished 
(with exception of losing their job) if during a riot 
they refused to obey orders or went to the extreme of 
taking part in the riots .. . We assume... that the 
Governor has not been informed of the . . . acts of 
one Edgar Harrison (a Panamanian employed by the 
Government of the Zone) or chose to ignore this point 
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as it is somewhat unfavorable to his position. Mr. 
Harrison was the Terminal Security Guard who not 
only took part in the riots of January 9, but was iden- 
tifted as one of the snipers. The same Canal Zone 
Government, under the direction of the Honorable 
Robert J. Fleming, Jr., took no action against Mr. 
Harrison other than to terminate his services with 
the Canal Zone Company and escort him across the 
boundary . . . It is inconceivable to us how Governor 
Fleming, a Major General in the U. S. Army, can 
conceive that a man will be able to practice two loyal- 
ties simultaneously. Since the time of Christ, man has 
been admonished that no man can serve two masters, 
for he will hate the one and cling to the other.”? 


The said ‘‘Dear Friends” letter then went on to con- 
clude with an urgent request that immediate petitions be 
sent to Congress in opposition to the Governor’s plan. (J. 
A. 15). 


Appellees readily admit in the record before the Court 
that appellant was not the author of the said “Dear 
Friends”’ letter (J. A. 33, 52); that he merely edited same 
before it was mimeographed (J. A. 33, 52). Appellees also 
openly admit that appellant was not the author of a fanci- 
ful poem entitled ‘‘In The Panama Canal Waters’? which 
was reproduced with the ‘“‘Dear Friends”? letter (J. A. 34, 
52). That poem was written by one A. C. Payne, an em- 
ployee of the Panama Canal Company (J. A. 34, 52). Ap- 
pellees also admit that reproduction of the said letter and 
poem was cleared by appellant with the legal advisor to 
the Police Union, and that the legal advisor, not appel- 
lant, actually arranged for the reproduction of those docu- 
ments (J. A. 35, 52). Appellees admit further that, after 
reproduction, appellant obtained only 160 sets of the let- 
ter and poem from the legal advisor’s home and that ap- 
pellant intended to distribute no less than 150 of these to 
Police Union members only (J. A. 35, 53). 


Finally, appellees admit on the face of the record before 
the Court that appellant, in truth and in fact, actually dis- 
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tributed only a few copies of the letter and poem to other 
police officers at the Balboa Police Station; and that 85 
copies of the documents released by the union legal advisor 
to appellant were sequestered by the Executive Secretary of 
the Canal Zone Government before they could be distrib- 
uted by appellant to anyone else (J. A. 36, 53). Indeed, 
the said Executive Secretary unqualifiedly stated in a 
memorandum he prepared on February 14, 1964 concern- 
ing the matter that “‘there was no active distribution’’ of 
the documents, and that the few copies which had been re- 
leased before the others were sequestered had simply been 
made available ‘‘as people became aware of their existence 
and asked for them’? (J. A. 53). It was also readily con- 
ceded by appellees in the court below that appellant ““was 
not on duty when he distributed the few copies of the docu- 
ments in question at the Balboa Police Station’’ (J. A. 53). 


In any event, on the morning of February 14, 1964, be- 
fore the ‘‘Dear Friends’’ letter or poem were ever re- 
ferred to in the local newspapers, the Governor, the 
Personnel Director and others in the Canal Zone Govern- 
ment met and decided that appellant must be discharged 
for opposing the Governor’s plan (J. A. 53). Later that 
same day, the Panama American carried a short article 
under the heading ‘‘Loyalty of R P Men as C Z Cops 
Challenged By Zone Citizens”, which stated in part (J. 
A. 54): 

“Canal Zone Gov. Robert J. Fleming, Jr.’s plan 
to hire Panamanians for the Canal Zone Police Force 
is another concession to the forces desiring to see U. 
S. influence abroad destroyed, according to a ‘citizens 
committee’ statement now circulating in the zone. 

“Tn a protest to Fleming’s intention to hire 110 
policemen, many of them Panamanians, the committee 
takes issue with statements made by Fleming on the 
loyalty of foreign nationals . . . 


“<Canal Zone citizens are urged im the statement 
to write to their Congressmen advising them of ‘the 
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true facts’. The statement said that without this sup- 
port ‘Panama could well become another Cuba!’ ”? 
(Italics supplied) 


It should be understood at this point that appellees do 
not in any manner assert that appellant solicited the last 
mentioned news article, or that he distributed any copy of 
the ‘‘Dear Friends” letter or poem to any reporter or news- 
paper (J. A. 54). Indeed, the last mentioned article and 
another short one which appeared in the Panama Star & 
Herald on February 16 do not even mention appellant’s 
name and they do not attribute any quotation or infor- 
mation contained therein to the appellant (J. A. 54). 


However, without giving appellant any advance notice 
or any opportunity to explain his part in the matter to 
his superiors, on February 20, 1964 the Personnel Direc- 
tor handed appellant notice of his proposed discharge 
(J.-A. 55). The charges against appellant were asserted 
as follows (J. A. 17-21): 


1. Conduct unbecoming a police officer— 


(a) Appellant was charged with having handed the afore- 
mentioned ‘‘Dear Friends”? letter and poem to two police 
officers. The poem was alleged to contain “‘libelous state- 
ments referring to the Governor of the Canal Zone’’; and 
the letter was alleged to be critical, intemperate and sar- 
castic regarding the Governor’s proposed plan for aug- 
menting the Canal Zone Police Force. 


(b) Appellant was charged with having left 85 copies of 
the said letter and poem at a place in the Administration 
Building where they could have been distributed to the 
public; but that before any distribution could be made, the 
said documents were sequestered. 


2. Failure to obey instructions— 


Appellant was charged with having failed to avoid local 
issuance of comments or statements which could find their 
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way into the Panamanian press regarding the Governor’s 
plan to hire Panamanians on the Police Force; and for 
having made remarks critical of said plan which were later 
published in the Panama papers. 


3. Failure to obtain clearance prior to publication— 


Appellant was charged with having violated a Canal 
Zone regulation which required employees to “obtain 
clearance from the office of the Governor before releasing 
for publication articles pertaining to Government activities 
in the Canal Zone’’. This charge was based on (a) appel- 
lant’s alleged distribution of the aforementioned letter and 
poem; and (b) the answers he made to the Associated 
Press reporter’s questions on February 6, 1964. 


On March 23, 24, 1964, a hearing was held on the charges 
against appellant before a Hearing Officer selected from 
a list prepared by the Personnel Director who initially pre- 
ferred the charges against appellant (J. A. 57). This officer 
upheld appellant’s discharge, but refused to sustain part of 
the charges (J.A. 51; 7481). His action upholding the 
discharge was clearly based on the following illegal, un- 
constitutional and erroneous conclusions (J. A. 79) : 


(i) ‘that the letter and the poem which were ad- 
mittedly authorized for publication by Mr. Meehan 
were libelous, intemperate, sarcastic and contemptuous, 
and referred to the Governor of the Canal Zone’’; 


(ii) ‘‘that Mr. Meehan acted, in concert with three 
other persons, as an individual, rather than as an offi- 
cer of the Police Union’’; 


(iii) ‘‘that Mr. Meehan, in being ‘requested’ . . . not 
to release information to the press concerning the police 
force augmentation proposal, was in fact being “im- 
structed’ not to do so... (T)he object was primarily: 
to avoid . . . press releases of any kind by the 
Unions.’’? The Hearing Officer concluded, therefore, 
that Mr. Meehan was thus instructed not to release 
any information on the police augmentation plan. 
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(iv) ‘‘that Mr. Meehan . . . improperly published 
official information obtained in the course of employ- 
ment... and published inaccurate information concern- 
at activities and policies of the Canal agencies’’ (J. A. 
80). 


On April 16, 1964, therefore, appellant was discharged 
from his position (J. A. 58). Under Canal Zone procedures, 
appellant was entitled to file an appeal with the Gov- 
ernor himself. He did so, but, of course, the Governor, 
who was responsible for his discharge in the first place, 
bluntly and summarily denied the appeal (J.A. 58). 


Appellant likewise appealed to the Civil Service Com- 
mission. On September 3, 1964, the Commission’s Appeals 
Examining Office refused to interfere with appellant’s dis- 
charge, concluding (J. A. 85-105) : 


(a) that the fanciful poem referred to hereinabove 
libeled the Governor, albeit the Commission expressly 
ruled that said poem “‘does not refer to Governor Flem- 
img by name or title”’ (J. A. 94, 95) ; 

(b) that the ‘‘Dear Friends” petition letter was 
“‘critical’’ of the Governor’s plan to hire Panamanians 
on the Police Force and was ‘‘derogatory in nature’’ 
J. A. 96) ; 

(c) that ‘‘there is no testimony in the file to indi- 
cate that the agency bound itself or agreed that it, too, 
would not issue local press releases’’; hence, only the 
Unions were so bound by Management not to comment 
on the Governor’s proposed plan, albeit the Governor 
himself issued a flood of press releases on the subject 
im support of his unlawful plan (J. A. 100-101). 


Thereafter, on February 8, 1965, the Commission’s Board 
of Appeals and Review affirmed the decision of the Appeals 
Examining Office (J. A. 60). Appellant, having been dis- 
charged from his position, returned to the United States 
and, with the stigma of having been dismissed for ‘‘conduct 
unbecoming a police officer’’, was forced to look for work 
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and means to file the instant action (J..A. 62). He was 
finally able to obtain assistance from the Legal Rights 
Trustees of the American Federation of Government Em- 
ployees, and the complaint herein was thus filed on Febru- 
ary 7, 1966, approximately one year after the final decision 
of the Civil Service Commission (J. A. 62). 


SUMMARY OF ARGUMENT 


The District Court clearly had the power to review ap- 
pellant’s discharge and to determine whether same was ille- 
gal, unconstitutional, arbitrary, capricious, or without sup- 
port in the evidence (Pelicone v. Hodges, D.C. App. 1963, 
320 F. 2d 754; Weinberg v. Macy, D. C. App. 1966, 365 F. 2d 
897; Powell v. Zuckert, D.C. App. 1966, 366 F. 2d 634; 
Hepner v. District of Columbia, D. C. App. 1967, Case 19122, 
decided 6/9/67). Under the facts and circumstances here 
involved, it is crystal clear that appellant’s discharge was 
arbitrarily and capriciously accomplished by the defendant 
Governor, who was bent on forcing the Canal Zone Police 
Force to knuckle under to a completely illegal plan whereby 
the Governor would be able personally to select and ap- 
point citizens of Panama to the United States Canal Zone 
Police Force without any reference to or compliance with 
the Civil Service or Canal Zone Merit Systems and in viola- 
tion of existing federal law, which required that all police 
positions on the force be filled by United States citizens 
only; and who was bent on stifling and choking off any and 
all effective opposition to his plan by the federal employee 
unions in the Zone. 


Appellant also contends that his discharge was accom- 
plished without any support in the evidence for those 
grounds upon which said discharge was finally made to rest 
by both the Governor and the Civil Service Commission. 


This brief also contends that appellant’s discharge was 
invalid as a matter of law. First of all, the record clearly 
reflects that appellant’s discharge was sustained principally 
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because the Union’s letter and poem in opposition to the 
Governor’s plan were allegedly “‘libelous of the Governor’’ 
himself. These conclusions, we submit, are erroneous and 
unlawful under the rule laid down by the Supreme Court 
in New York Times Company v. Sullivan, 376 U. S. 254 
(1964) ; Garrison v. Louisiana, 379 U.S. 64 (1964); Time, 
Inc. v. Hill, 87 S. Ct. 584 (1967) ; Curtis Publishing Co. v. 
Butts-Associated Press v. Walker, 87 S. Ct. 1975 (1967)). 
There was absolutely no showing of personal malice on the 
part of appellant in the distribution of either the ‘‘Dear 
Friends”’ letter or the accompanying poem—both of which 
admittedly were written by persons other than appellant— 
and hence, neither is a valid basis for appellant’s discharge 
and the permanent disgrace, dishonor and stigma neces- 
sarily attached thereto. 


Appellant’s discharge is likewise invalid as a matter of 
law because it violates the provisions of 5 U.S.C. § 652 (c), 
(d), as supplemented by Executive Order 10988, promul- 
gated by President Kennedy in January, 1962. 5 U:S.C. 
652 (c), (d) provides that federal employees, individually 
and in groups, shall have the right to take steps to present 
any grievance or grievances they may have to Congress or 
any member thereof, and that the exercise of that right shall 
not be a valid cause for removal from the federal service 
(See Steck v. Connally, 199 F. Supp. 104 (D.C., D.C. 1961). 
5 U.S.C. 652 (d) goes on to provide that the exercise of this 
right by federal employees and their unions shall be free 
from any restriction or interference on the part of superior 
officers. Finally, Executive Order 10988, entitled ‘‘Em- 
ployee-Management Cooperation in the Federal Service’’, 
specifically states in Section 1 (a) that the right of a federal 
employee to act as an officer or representative of a federal 
employee union and to present the union’s views “without 
fear of penalty or reprisal’’ shall not be restrained, coerced 
or interfered with. In line with Executive Order 10988, the 
Canal Zone Government, long prior to all of the events 
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involved in this case, adopted regulations entitled “‘Code of 
Fair Labor Practices’’, which expressly provide: 


“‘ Prohibited Practices 
(a) Management officials are prohibited from: 


(1) Interfering with, restraining or coercing any em- 
ployee in the exercise of the rights assured by Execu- 
tive Order 10988, including those set forth in Section 1 
of the Order.”’ 


Appellant thus contends that, in the instant case, the 
Governor’s entire overall purpose from the very outset was 
to interfere with, restrain and prohibit appellant and the 
other federal employee union leaders in the Zone from 
validly representing their respective unions and from prop- 
erly presenting their respective unions’ views in opposition 
to the Governor’s illegal proposal to place alien nationals 
on the U.S. Police Force, without any reference to the Merit 
System. This not only violated Executive Order 10988, but 
simultaneously the regulations adopted by the Governor 
himself. Hence, Appellant’s discharge, affected in viola- 
tion of said Order and regulations, is patently null and 
void (Service v. Dulles, 354 U.S. 363; Vitarelli v. Seaton, 
359 U.S. 585; Olenick v. Brucker, D. C. App. 1959, 273 F. 2d 
$19). And, as indicated above, the discharge is equally 
invalid to the extent it is based on the actions appellant 
took to endeavor to petition Congress in opposition to the 
Governor’s plan; and to the extent it is based on any alleged 
failure to obtain the Governor’s advance approval of such 
actions aimed at petitioning the Congress in opposition to 
the Governor’s said illegal plan (Com v. Louisiana, 379 US. 
536, 557 (1965); Steck v. Connally, supra; 5 U.S.C. 652 (c), 
(a), also 5 U.S.C. 118 (i) (a), Gray v. Macy, D.C. App. 1966, 
358 F. 2d 742). 


Lastly, it is appellant’s position that his discharge 
was invalid because he was removed for exercising a con- 
stitutional right, to wit, freedom of speech and press, prop- 
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erly within boundaries expressly authorized to federal 
employees and officers of federal employee unions by Exec- 
utive Order 10988 and 5 U.S.C. 652 (¢), (d) (Slockower v. 
Board of Education, 350 U.S. 551; Steinberg v. United 
States, 143 C. Cl. 1; Garrity v. New Jersey, 87 S. Ct. 616 
(1967)). 


The brief concludes with a short point regarding the issue 
of laches which was baselessly interjected into this case by 
the defendants. 


As stated above, on the basis of this record and the 
applicable law, the District Court plainly erred by dismiss- 
ing the complaint herein, and by granting appellees’ motion 
for summary judgment and denying appellant’s motion—all 
without any findings or conclusions or reasons, and without 
any opinion whatsoever. 


ARGUMENT 
Point I 


The District Court Clearly Had the Power To Review Ap- 
pellant’s Discharge and To Rule that Same Was Illegal, 
Violative of Appellant’s Constitutional Rights, Arbitrary, 
Capricious or Without Support in the Evidence. 


During recent years, the Supreme Court and this Court 
have meticulously sought in a long line of decisions to 
make it crystal clear that the federal courts are indeed 
empowered to and should exercise their authority to set 
aside unlawful, unjust, arbitrary and capricious dismissals 
of federal employees and those not supported by a pre- 
ponderance of the evidence (Service v. Dulles, 354 US. 
363 (1957); Vitarelli v. Seaton, 359 U.S. 535 (1959); 
Pelicone v. Hodges, D.C. App. 1963, 320 F. 2d 754; Wei- 
berg v. Macy, D.C. App. 1966, 365 F. 2d 897; Powell v. 
Zuckert, D.C. App. 1966, 366 F’. 2d 634; Hepner. v. District 
of Columbia, D.C. App. 1967, Case No. 19122, decided 
6/9/67). In Pelicone, for example, an employee of the 
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Department of Commerce was dismissed for ‘conduct 
unbecoming a Government employee’’ because allegedly he 
accompanied a negro prostitute to a hotel in Washington 
and was there arrested for disorderly conduct and fined. 
This employee was also charged with having falsified an 
official record regarding another alleged arrest for indecent 
exposure. This Court, after carefully reviewing the record 
in that case, concluded that ‘‘there is nothing in the record 
to support a determination that appellant made an inten- 
tional false statement or deception or fraud warranting 
discharge’? (320 F. 2d 756). Regarding the second charge 
(unbecoming conduct), this Court ruled that ‘‘Even if 
(the) charge had been held valid, the question would re- 
main whether it alone would constitute a sufficient basis 
for discharge’? (320 F. 2d 757, ft. 9). Hence, this Court 
reversed the district court and ruled that appellant ‘‘is 
entitled to reinstatement to Government service.’’ 


Jn its more recent decisions in Weinberg v. Macy, supra, 
and Hepner v. District of Columbia, this Court, in the first 
case, overruled an arbitrary decision of the Civil Service 
Commission which was not supported by a preponderance 
of the evidence and directed that Mr. Weinberg, an Internal 
Revenue Agent, be reinstated to his position; while in 
Hepner, this Court overruled an arbitrary, capricious action 
of the Commissioners of the District of Columbia whereby 
Mr. Hepner had been dismissed from his position as a 
Revenue Officer, after 20 years of exemplary service, for 
allegedly wilfully falsifying his own D. C. tax return. 
This Court stated the evidence did not support a finding 
that there had been any ‘‘wilful’’ falsification. 


Indeed, in another recent decision this Court made it 
abundantly clear that the Civil Service Commission must 
deal honestly and fairly with even applicants for federal 
employment, and if an applicant is arbitrarily, capriciously 
or unfairly excluded, the courts are empowered to overrule 
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the Commission (Scott v. Macy, D.C. App. 1965, 349 F. 2d 
182). 


Comparing the factual and legal situations involved in 
cases such as Pelicone, Powell v. Zuckert, Hepner v. District 
of Columbia and Vitarellt v. Seaton with the factual and 
legal situation presented by the case at bar, it seems unbe- 
lievable that the district court, without voicing any reason 
or opimion, could have possibly concluded that appellant is 
not entitled to be reinstated to the position he faithfully and 
valiantly performed for years, even at the price of being 
wounded in action. 


Under the facts here involved, appellant’s discharge was 
arbitrarily and capriciously accomplished by the defendant 
Governor, who, according to the record herein, was deter- 
mined to force the Canal Zone Police Force to knuckle 
under to his completely illegal plan whereby the Governor 
himself would be able personally to select and appoint 
citizens of Panama to the Police Force without any refer- 


ence to or compliance with the Canal Zone Merit System 
(which is patterned after the United States Civil Service 
System); and in violation of existing federal law, which 
required, for national security reasons, that all police posi- 
tions on the force be filled by citizens of the United States 
only (J.A. 46-47; 61, 62). 


Obviously, this was a matter of vital and direct concern 
to each and every member of the existing Zone Police 
Force and to their federal employee union. Nothing could 
have been more detrimental to their valid interests in pre- 
serving the integrity of the Merit System; and because of 
the inherent illegality of the Governor’s proposal and 
by reason of the rights afforded to all federal employee 
unions by Executive Order 10988 (printed in the Appendix 
to this brief), the union was properly entitled vigorously 
to oppose the plan, both locally in the Canal Zone and in 
Washington. 
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From the very outset, however, the Governor arbitrarily 
and capriciously decided to attempt to frustrate and muzzle 
all effective union opposition to his unlawful endeavor. He 
directed the Lt. Governor and the Zone Personnel Director 
on February 4, 1964 to advise all union leaders ‘‘to avoid 
local issuance of comments or statements”? which might 
involve his unlawful plan. Allegedly, this directive was 
given to suppress releases which might ‘sinflame .. . dif- 
ficulties between the United States and Panama’? (J.A. 72). 
Yet, on the very same day the Governor so instructed the 
unions, he or someone on his staff capriciously “‘leaked”’ 
an announcement of the illegal proposal to several Panama 
reporters for the Associated Press and the New York 
Times (J.A. 99). Quite naturally, these reporters were 
almost certain to turn to the President of the Police Union 
to get the employees’ point of view regarding the Gover- 
nor’s highly unusual, bizarre, illegal proposal; and, of 
course, they did exactly that (J.A. 99). Only then, did 
appellant answer their questions in his capacity as Presi- 
dent of the Union, and in a conservative tone he described 
the Governor’s plan as “‘a dramatic inroad and a break 
in the Canal Zone security system” and as ‘‘a violation 
of Canal treaty provisions establishing that certain jobs 
labelel ‘‘security positions’’ could be held only by United 
States citizens’? (J. A. 33). 


But, before appellant’s answers to these reporters’ 
questions were ever published in any newspaper, the Gov- 
ernor himself on the very next day, February 6, 1964, 
arbitrarily and capriciously set out to promote and ad- 
vance his unlawful proposal with a broad publicity cam- 
paign in the newspapers, both in Panama and the States, 
and over radio and television (J. A. 100). He convened a 
press conference and stoutly supported his plan; and then, 
he took to radio and television in Panama itself (J. A. 
100). However, when the Governor’s press conference 
remarks and appellant’s answers on behalf of the union 
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to the reporters’ questions appeared in the same news- 
paper stories on February 7, 1964, the Governor arbi- 
trarily and capriciously used the latter as grounds for 
appellant’s discharge from the service (J. A. 19, 20). 


Moreover, during the February 4 meeting between man- 
agement and the union leaders referred to hereinabove, 
the Lt. Governor and the Personnel Director expressly 
authorized the unions to organize appeals to Congress in 
opposition to the Governor’s plan if they so desired (J. A. 
72). Yet, when appellant, who was present at that meeting 
in his capacity as President of the Police Union, took steps 
to organize such an appeal to Congress among his fellow 
union members, his written letter-appeal for such support 
was arbitrarily and capriciously sequestered; and finally, 
that letter was used as a further basis for appellant’s dis- 
charge on the ground that it libeled the Governor. 


Plainly, therefore, the Governor’s sole purpose was 
unilaterally to promote and advance his illegal proposal 
and simultaneously and capriciously to stifle all opposition 
thereto. In such an atmosphere, wherein appellant’s dis- 
charge was simply part and parcel of the Governor’s 
overall capricious effort, we submit that, under the au- 
thorities hereinabove referred to, that discharge cannot 
properly be allowed to stand. 


Furthermore, the said discharge was not supported by 
a preponderance of the valid evidence. Appellees admit 
appellant did not write the letter or the poem for which 
he was discharged. Appellees concede that said letter 
and poem were confiscated by management before same 
were circulated to any but 2 or 3 other members of the 
Police Union. Appellees admit that appellant never so- 
licited any newspaper article in opposition to the Gov- 
ernor’s plan, and indeed that he never even commented 
to the press until after the Governor’s plan had been 
‘leaked’’ by someone else to the press. Finally, appellees, 
went to great lengths in their decisions relative to the dis- 
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charge to allege that appellant was acting as an individual 
federal employee, not in his capacity as President of the 
Union, when he opposed the Governor’s illegal proposal. 
But, all of the evidence is to the contrary. Appellant 
was invited by management to the February 4 meeting 
in his capacity as President of the Union. The purpose of 
that meeting was to discuss the Governor’s plan with the 
union leaders (J. A. 72). All statements attributed to ap- 
pellant in the newspaper articles were expressly attrib- 
uted to him in his capacity as President of the Union (J. 
A. 22, 25); and all of the actions for which appellant was 
discharged occurred when he was off-duty. 


Again, therefore, the Governor’s sole purpose was ca- 
priciously to twist and distort the evidence against appel- 
lant and arbitrarily to obtain his discharge as a price for 
the opposition he courageously dared to voice against the 
Governor’s dangerous, illegal proposition. Absent any 
proof whatsoever that appellant’s actions had any adverse 
effect on relations between Panama and the United States 


or on anyone else for that matter (other than the Gov- 
ernor), the Governor arbitrarily decreed that appellant 
had to be discharged and dishonored. 


Point IT 
Appellant’s Discharge, Based on the Ground that He Allegedly 
Libeled the Governor, a Public Official, Is Invalid Because 
There Was No Evidence of Libel: There Was No Proof 
that Appellant Acted with Malice; and the Attempted 
Suppression of Appellant's Comments Violated the First 
Amendment to the Constitution. 


Appellant’s discharge from the very beginning centered 
around the baseless charge that the ‘‘Dear Friends’’ let- 
ter and poem (which appellant did not write and only 
barely circulated to two or three other union members) 
contained “‘libelous statements referring to the Governor 
of the Canal Zone’’ (J. A. 17). The Hearing Examiner, 
thereafter appointed by the Governor to hear the charges 
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against appellant, thus quite naturally concluded: ‘‘I con- 
clude that the letter and the poem which were admittedly 
authorized for publication by Mr. Meehan were libelous 
... to the Governor of the Canal Zone and his policies . . .”’ 
(J. A. 79). Finally, the Civil Service Commission, which 
expressly found that “the poem was written by Mr. A. C. 
Payne’’ and that “‘it does not refer to Governor Fleming 
by name or title”? (J. A. 94), and that appellant was not 
the author of the ‘‘Dear Friends’? letter, nevertheless 
sustained appellant’s discharge on the ground that both 
the poem and the letter libeled the Governor (J. A. 94-96). 


We submit, first of all, that neither the poem (J. A. 16) 
nor the letter (J. A. 12-15) is personally libelous of Gov- 
ernor Fleming in a legal or actionable sense. The poem, 
entitled ‘‘In The Panama Canal Waters’’, is clearly a 
fanciful piece, and as stated above, it does not refer to the 
Governor, either by name or title. This letter, intended to 
stir union members, their families and friends to write to 
Congress in opposition to the Governor’s illegal, dangerous 
proposal (from the standpoint of national security), is 
hard-hitting, but clearly not libelous in the legal sense. It 
diseusses the Governor’s proposal; it criticizes the pro- 
posal, which by then was a matter of open public discussion 
in the Canal Zone and in Congress; but it does not libel the 
Governor himself. Indeed, the letter states on its very face 
(J. A. 14): 


““We do not intend to perpetrate a personal attack 
on the Honorable Governor of the Canal Zone . - .”? 


Thus, the main thrust of the letter was directed, not at 
the Governor personally, but at the unlawful policy he was 
promoting (J. A. 15). 


Moreover, there was no evidence in the record to show 
that the alleged statements critical of the plan were 
false. Indeed, those which attacked the illegal plan were 
clearly true, and under no circumstances could they be 
held to constitute libel. 
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Tn any event, appellant contends that his discharge un- 
der the facts here present on the alleged ground that he 
<<libeled the Governor of the Canal Zone”’ is totally in- 
valid under the rule recently announced and repeatedly 
reaffirmed by the Supreme Court of the United States in 
New York Times Company v. Sullivan, 376 U.S. 254 (1964) ; 
Garrison v. Louisiana, 379 U.S. 64 (1964); Time, Inc. v. 
Hill, 87 S. Ct. 534 (1967) ; and Associated Press v. Walker; 
Curtis Publishing Co. v. Butts, 87 S. Ct. 1975 (1967). 


There is absolutely no evidence in the record that appel- 
lant acted with “‘actual malice’’ against the Governor when 
he made a trifling distribution to two or three other union 
members of the aforementioned poem and letter. In the 
New York Times case, supra, the Supreme Court held, in 
essence, at page 279 et seq: 


‘<The constitutional guarantees [of freedom of speech 
and press] require, we think, a federal rule that pro- 
hibits a public official from recovering damages for a 


defamatory falsehood relating to his official conduct 
unless he proves that the statement was made with ‘‘ac- 
tual malice’’—that is, with knowledge that it was false 
or with reckless disregard of whether it was false or 
not... 


““We hold today that the Constitution delimits a 
State’s power to award damages for libel in actions 
brought by public officials against critics of their offi- 
cial conduct .. .”’ 


In Garrison v. Louisiana, supra, the rule of New York 
Times was extended to a case where the District Attorney 
in New Orleans had been convicted of criminal libel for 
allegedly having libeled, defamed and lampooned eight 
judges of the New Orleans Criminal Court. The District 
Attorney had publicly called the judges ‘‘sacred cows”’; 
“‘lazy’?; and he accused them of interfering in a vice in- 
vestigation and as being subject to ‘‘racketeer influences”’. 
Garrison’s conviction was upheld by the Louisiana Su- 
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preme Court, but reversed by the United States Supreme 
Court, which stated, at pages 74, 77: 


“¢We held in New York Times that a public official 
might be allowed the civil remedy only if he establishes 
that the utterance was false and that it was made with 
knowledge of its falsity or in reckless disregard of 
whether it was false or true. The reasons which led 
us so to hold in New York Times... apply with no less 
force merely because the remedy is criminal. The 
constitutional guarantees of freedom of expression 
compel application of the same standard to the criminal 
remedy. Truth may not be the subject of either civil or 
criminal sanctions where discussion of public affairs 
is concerned ... For speech concerning public affairs 
is more than self-expression; it is the essence of self- 
government. The First and Fourteenth Amendments 
embody our ‘profound national commitment to the 
principle that debate on public issues should be un- 
inhibited, robust and wide-open, and that it very well 
may include vehement, caustic and sometimes un- 
pleasantly sharp attacks on government and public 
Officials ...”? (Italics supplied) 


Employing language similar to that used by the Su- 
preme Court in Garrison, appellant submits that ‘‘the rea- 
sons which led the Court so to hold in New York Times. - . 
should clearly apply with no less force in this case merely 
because the wrong done to appellant is neither a civil judg- 
ment for damages nor a criminal conviction, but rather 
permanent discharge from federal employment with dis- 
honor.”? In Garrison, a criminal conviction against a 
District Attorney was set aside in order to preserve the 
precious constitutional guarantees of the First Amend- 
ment. Those same precious rights and guarantees are 
again involved in this case. Thu8, in order to continue to 
preserve them here, Appellant clearly must be restored to 
his position. Indeed, it has already been held that when 
a public employee is discharged or otherwise disciplined 
for merely exercising a constitutional right, the discharge 
or disciplinary action is a nullity (Slockower v. Board of 
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Education, 350 U.S. 551; Garrity v. New Jersey, 87 S. Ct. 
616 (1967) ; Steinberg v. United States, 143 C. Cls. 1).* 


Perhaps no better summation of this particular Point of 
our brief could be found than in the following statements 
contained in the concurring opinions of Mr. Justice Black 
and Mr. Justice Goldberg in the New York Times case. Mr. 
Justice Black stated, at 376 U.S. 293: 


‘¢_ ,. I vote to reverse exclusively on the ground that 
the Times and the individual defendants had an abso- 
lute, unconditional, constitutional right to publish in 
the Times advertisement their criticism of the Mont- 
gomery agencies and officials.’’ 


And, Mr. Justice Goldberg stated, at 376 U.S. 298: 


“‘In my view, the First and Fourteenth Amendments 
to the Constitution afford to the citizen and to the 
press an absolute, unconditional privilege to criticize 
official conduct despite the harm which may flow from 
excesses and abuses.... The theory of our Constitu- 
tion is that every citizen may speak his mind and every 
newspaper express its view on matters of public con- 
cern and may not be barred from speaking or pub- 
lishing because those in control of government think 
what is said or written is unwise, unfair, false or 
malicious. In a democratic society, one who assumes 
to act for the citizens in an executive, legislative, or 
judicial capacity must expect that his official acts will 
be commented upon and criticized. Such criticism can- 
not, in my opinion, be muzzled or deterred by the courts 
at the instance of public officials under the label of 
libel.’’> (Italics supplied) 


4 Another question raised by this case under the First Amendment is 
whether the Governor’s attempt to prohibit any and all union comments in 
the Canal Zone regarding his illegal plan for the Police Force violated ap- 
pellant’s constitutional rights and thus also rendered his discharge on that 
ground further invalid. 


5 Indeed, this Court held in Scott v, Macy, supra, in 1965, that federal 
employees—even. applicants for federal employment—are entitled, like all 
other citizens, to the protection of the Bill of Rights Amendments to the 
Constitution, 
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Point II 


Appellant's Discharge Violates Executive Order 10988, the Code 
of Fair Labor Practices Promulgated Thereunder by the 
Civil Service Commission and the Canal Zone Govern- 
ment, and It Is Therefore Invalid Under the Rule of 
Service v. Dulles and Vitarelli v. Seaton. 


On January 17, 1962, President Kennedy promulgated 
Executive Order 10988 entitled ‘‘Employee-Management 
Cooperation in the Federal Service.”’? That Order provided 
for collective bargaining in the federal service between 
agency management and federal employee unions, and it 
authorized the negotiation and execution of collective bar- 
gaining agreements to govern terms and conditions of 
employment other than those fixed by Congress. Certain 
provisions of this Order were patterned after the provi- 
sions and procedures of the Wagner and Taft-Hartley Acts.° 
Section 1 of Executive Order 10988 is printed in the Ap- 
pendix to this brief, and thus the Court will readily note 
that the very first section of the Presidential Order pre- 
scribes that the right of a federal employee to act as an 
officer or representative of a federal employee union and to 
present the union’s views “‘without fear of penalty or re- 
prisal’’ shall not be restrained, coerced or interfered with 
by agency management or any of his supervisors in the 
Government. 


Shortly after Executive Order 10988 became effective 
and pursuant to further instructions received from the 
President, the Civil Service Commission and, in turn, all 
the Executive Agencies, including the Canal Zone Govern- 
ment, adopted a ‘‘Code of Fair Labor Practices” as part 
of the Federal Personnel Manual and regular agency per- 
sonnel regulations. That Code, the relevant portion of 


6See Report of the President’s Task Force on Employee-Management Re- 
lations in the Federal Service dated November 30, 1961; also Report of the 
Civil Service Commission issued in support of the Code of Fair Labor Practices 
in 1963. 
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which is printed in the Appendix to this Brief, expressly 
provides : 
“Prohibited Practices 
(a) Management officials are prohibited from: 
(1) Interfering with, restraining or coercing any 
employee in the exercise of the rights assured by 


Executive Order 10988, including those set forth in 
Section 1 of the Order.’’ 


In Service v. Dulles, 354 U.S. 363 (1952) and Vitarelli v. 
Seaton, 359 U.S. 535 (1956), the Supreme Court ruled that 
when a federal agency violates its own regulations, the 
regulations of the Civil Service Commission or any other 
regulation or order of the Executive branch in the dis- 
charge of a federal employee, that discharge is invalid 
per se. Because of space limitations in this brief (and 
also because it seems so clear-cut in this case) we will not 
repeat or belabor here each and every fact in the record 
which prove that, from the very outset, the Governor’s 
principal purpose was to ‘‘restrain, coerce and interfere”’ 
with appellant’s duty and right under Executive Order 
10988 ‘‘to act as an officer or representatwe of a federal 
employee union and to present the union’s views’’ on a 
matter of urgent, vital importance to the union and its 
members. The Governor first specifically sought ‘‘to re- 
strain, coerce and interfere”? with the right of any and all 
federal employee unions in the Zone to express any public 
view regarding the Governor’s illegal personnel proposal, 
albeit the Governor himself was quick to release a favorable 
version of his plan to the press and to convene a full blown 
press, radio and television conference to promote it. This, 
we submit, violated Section 1 of Executive Order 10988. 


Thereafter, the Governor further violated the Executive 
Order and the Code contained in his own regulations when 
he sought reprisal against appellant and discharged him 
solely because he courageously sought to represent his 
federal employee union and to express its views in oppo- 
sition to the illegal personnel proposal which the Governor 
himself was promoting. 
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Finally, we contend the Governor violated the letter, 
spirit and purpose of Executive Order 10988 and the Code 
when he discharged appellant for failing to obtain the 
Governor’s advance approval of appellant’s union’s views 
and comments regarding an illegal management proposal 
before said views or comments were released or published. 
This clearly amounted to an unlawful effort on the part of 
management to interfere with and restrain valid union 
activity; and appellant’s discharge on that ground is 
equally unlawful under the Executive Order. 


Moreover, the record shows that in the related discharge 
case of A. C. Payne, the author of the poem here involved, 
the Hearing Committee appointed by the Governor in that 
case expressly ruled (J. A. 60): 


“The Committee feels that for years the writing 
of remarks against the Government in the columns of 
the Panama papers was considered fair tactics, and 
would not subject an employee to any penalties. No 
reprimands were issued and the employee went along 


thinking that he was ‘home free’. I therefore feel 
that the Committee should not recommend a harsh 
penalty ....” 


Here, we contend, is a case where the rule of Service 
v. Dulles and Vitarelli v. Seaton indisputably apply: to re- 
quire that appellant’s discharge, grounded on intentional, 
clear-cut violations of Executive Order 10988 and the regu- 
lations, be set aside. 


7 Throughout, of course, the Governor sought to escape this conclusion by 
contending that appellant acted as an ‘‘individual’? 3 not as President of his 
union. All evidence in the record is to the contrary. Tho subject newspaper 
articles referred to appellant consistently as President of the Union; and he 
clearly used union funds and consulted with the union legal advisor before 
he authorized reproduction and union distribution of the letter and poem 
(J. A. 22, 25; 75; 102). Executive Order 10988 would soon be reduced to a 
meaningless mockery, if every time management disapproved of a federal 
employee union President’s views or actions, it was able successfully to con- 
tend that when he voiced his views, he was only an individual, not a union 
officer. 
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Point IV 


Appellant's Discharge Likewise Was in Violation of 5 U.S.C. 
§ 652 (c), (a), as Supplemented by Executive Order 10988 


The Civil Service Act, 5 U.S.C. 652 (d) guarantees to 
all civil service employees, individually and collectively, 
the right to petition Congress, or any member of Congress, 
or to furnish information to either House of Congress, or 
to any Committee or member thereof, free from any re- 
striction or interference on the part of their superior of- 
ficers. The said Act likewise provides, at 5 U.S.C. 652 (c): 


‘Membership in any society, association, club or 
other form of organization of . . . employees not affil- 
iated with any outside organization imposing an obliga- 
tion or duty upon them to engage in any strike against 
the United States, having as its objects, among other 
things, improvements in the condition of labor of its 
members, including hours of labor and compensation 
therefor and leave of absence .. . or the presenting 
by any such person or groups of persons of any griev- 
ance or grievances to the Congress or any member 
thereof, shall not constitute or be cause for reduction 
in rank or compensation or removal of such person 
or groups of persons from said service.’’ (Italics 
supplied) 


In Steck v. Connally, 199 F. Supp. 104 (D.C., D.C. 1961), 
a case involving circumstances very similar to those in the 
case at bar, Steck, a federal employee employed by the 
Navy at Barstow, California, circulated a letter among 
several of his fellow firemen and asked them to sign it 
and join him in an appeal to their Congressman for an 
investigation of conditions at Barstow. The distribution 
was made by Steck during working hours at the Navy 
pase in Barstow, and the letter involved was highly critical 
of Steck’s superiors. Judge Holtzoff, however, granted 
Steck’s motion for summary judgment and directed that 
he be reinstated to the position from which he had been 
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discharged by the Navy for such activity, stating, at page 
105: 


“‘To be sure an activity of this kind can adversely 
affect the morale of a Government department. It can 
be vexatious and annoying at times if the employee 
acts unreasonably, but the statute (5 U.S.C. 652 (c), 
(4)) contains no limitation. The fact that the petition 
was circulated during working hours involves minutiae 
unless it can be shown there was a serious disruption 
of work and a substantial loss of time .. . 


“Under the circumstances, the Court has no alterna- 
tive but to grant the plaintiff’s motion for s 
judgment and deny the Government’s motion.’? (Italics 
supplied) 


The Government took no appeal in the Steck case; Steck 
was reinstated; and the Government consented to a judg- 
ment in the Court of Claims for the full amount of back 
pay owed during the period of Steck’s illegal separation 
in violation of 5 U.S.C. 652 (ec), (d). 


Appellant contends that this case is on all fours with 
the Steck case, and accordingly that he too is entitled to 
reinstatement to his position. 


Point V 
Under the Facts Here Presented It Was Unconstitutional and 
Unlawful for Defendant Governor To Discharge Appellant 
for Alleged Failure “To Obtain Clearance From the Gov- 
ernor” of Comments Aimed at Criticizing the Governor's 
Own Arbitrary, Unlawful Proposal To Augment the U.S. 
Zone Police Force With Foreign Nationals, 


In Steck v. Connally, supra, Steck was discharged not only 
for circulating the petition there involved during working 
hours, but also for circulating it without first obtaining 
prior approval and clearance from the Commanding Officer. 
Inasmuch as 5 U.S.C. 652 (d) specifically provides that 
federal employees have the unfettered right to circulate 
such petitions “‘free from any restriction or interference on 
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the part of their superior officers’’, Judge Holtzoff simply 
swept aside the Government’s contention, again reasserted 
here, to the effect that only publications or petitions 
approved in advance by superiors can lawfully be cir- 
culated. 


In light of Executive Order 10988, which provides that 
federal employees have the right to engage in collective 
bargaining and other concerted activities, including the 
communication of their views on all matters properly of 
interest to the unions; and in view of the Code of Fair 
Labor Practices which prohibits Management from inter- 
fering with the rights afforded to federal employees by the 
Executive Order; and in view of the Civil Service Com- 
mission regulations which guarantee to federal employees 
their right to express opinions on political matters, we 
submit that it was totally unlawful, arbitrary and capricious 
for the defendants herein to discharge appellant merely 
because he spoke out against the Governor’s unlawful 
personnel proposal without first obtaining the Governor’s 


approval of the criticism to be levelled against the 
Governor’s own proposal for the Police Force. 


It is submitted further that if the rights guaranteed to 
federal employees by 5 U.S.C. 652, the Executive Order, 
the Code of Fair Labor Practices and the Civil Service 
Commission’s regulations are ever made to depend on 
the prior clearance or approval of superior officers before 
such rights can be exercised, then such rights will soon 
wither away to nothingness—especially when federal em- 
ployees ask for clearance to criticize their superiors’ own 
unlawful proposals. 


In this regard, the Supreme Court of the United States 
in Cox v. Louisiana, 379 U.S. 536 (1965) recently had the 
occasion to strike down as unconstitutional, under the 
First and Fourteenth Amendments, a statute which per- 
mitted public officials, in their discretion, to approve certain 
meetings and parades while denying approval to others. 
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Mr. Justice Goldberg, writing for the Court, stated, at 
page 557: 


‘A long line of cases in this Court makes it clear 
that a State or Municipality cannot require ail who 
wish to disseminate ideas to present them first to police 
authorities for their consideration and approval, with a 
discretion in the police to say some ideas may, while 
others may not be .. . disseminated . . . 


‘‘This Court has recognized that the lodging of such 
broad discretion in a public official allows him to deter- 
mine which expressions of view will be permitted and 
which will not. This thus sanctions a device for the 
suppression of the communication of ideas and permits 
the official to act as a censor... Also inherent in 
such a system . . . is the obvious danger to the right 
of a person or group not to be denied equal protection 
of the laws... Its clearly unconstitutional to enable 
a public official to determine which expressions of view 
wil be permitted and which will not ...’’ (Emphasis 
supplied) 


Again, therefore, we urge the Court to hold that appel- 
lant’s discharge on the ground that he allegedly failed to 
obtain clearance from the Governor before he published 
remarks critical of the Governor’s own unlawful proposal 
was likewise unconstitutional, unlawful, arbitrary and 
capricious. 


Point VI 
Appellant's Claim Is Not Barred by Laches 


Appellant, separated from his position in the Canal 
Zone and forced to return to the United States out of 
work, was without means to retain counsel to bring this 
action and the related suit for back pay in the Court of 
Claims. He appealed to his federal employee union for 
assistance and within one year after the final action of 
the Civil Service Commission in this case, this action was 
commenced after the union agreed to obtain counsel for 
appellant. These facts are uncontroverted in the record, 


38 


but still the Government moved for judgment on the ground 
of laches. 


In view of this Court’s recent decision in Powell v. 
Zuckert, 366 F. 2d 634 (1966), this contention on the part 
of the Government is clearly specious. In Powell, 16 months 
elapsed between the final action of the Commission and the 
filing of suit in this Court. This Court, noting (at page 
636) that the Attorney General, in a memorandum dated 
August 1, 1956, had directed attorneys in the Department 
of Justice ‘“‘not to press claims of laches unless there was 
a lapse of more than 18 months during which the former 
employee can be shown to have acquiesced in all respects 
in the action taken’’ against him, held that the 16 months 
delay was insufficient to defeat plaintiff’s claim. In this 
connection, the Court stated at page 638: 


‘< After further appeal to the Civil Service Commis- 
sion was denied in April, 1963, appellant and his father 
made numerous attempts to secure legal assistance 
from individual attorneys, legal aid agencies, and the 
San Francisco Bar Association’s Lawyer Referral 
Service. No attempt has been made to controvert 
appellant’s proof im this regard... 


<¢ Appellant, therefore, is not a person who has slept 
on his rights ...”’ 


The Court of Appeals then went on to state: 


“<Bven if some unnecessary delay were shown to exist 
in this case, before holding the suit barred by laches 
the Government would be required to demonstrate 
prejudice caused by the delay...” 


Here, Mr. Meehan clearly has not been apathetic—he 
immediately sought aid from the union; as soon as the 
union made that aid available and could retain counsel to 
proceed, this action was filed. And, indeed, the Govern- 
ment has failed to demonstrate how it would be prejudiced 
if appellant were reinstated at this time. 
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CONCLUSION 


The order of the District Court, totally unsupported by 
reason or opinion, should be reversed and appellant, pro- 
tected by the bundle of legal and constitutional rights 
hereinabove referred to, should be reinstated to his position. 


Respectfully submitted, 


Epwarp L. Mesrican 
Attorney for Appellant 
1700 Pennsylvania Avenue, N. W. 


Washington, D. C. 
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APPENDIX 


The following excerpt is from Executive Order 10988, 
promulgated by President Kennedy on January 17, 1962: 


THE WHITE HOUSE 
Executive Order 10988 


Employee-Management Cooperation 
in the Federal Service 


Wuenrsas participation of employees in the formula- 
tion and implementation of personnel policies affecting 
them contributes to effective conduct of public business ; 
and 


Wuereas the efficient administration of the Govern- 
ment and the well-being of employees require that 
orderly and constructive relationships be maintained 
between employee organizations and management offi- 
cials; and 


Wuereas subject to law and the paramount require- 
ments of the public service, employee-management rela- 
tions within the Federal service should be improved 
by providing employees an opportunity for greater 
participation in the formulation and implementation 
of policies and procedures affecting the conditions of 
their employment; and 


Wuereas effective employee-management coopera- 
tion in the public service requires a clear statement 
of the respective rights and obligations of employee 
organizations and agency management: 


Now, THEREFORE, by virtue of the authority vested 
in me by the Constitution of the United States, by sec- 
tion 1753 of the Revised Statutes (5 U.S.C. 631), and 
as President of the United States, I hereby direct that 
the following policies shall govern officers and agencies 
of the executive branch of the Government in all deal- 
ings with Federal employees and organizations repre- 
senting such employees. 


Section 1. (a) Employees of the Federal Govern- 
ment shall have, and shall be protected in the exercise _ 
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of, the right, freely and without fear of penalty or 
reprisal, to form, join and assist any employee organi- 
zation or to refrain from any such activity. Except as 
hereinafter expressly provided, the freedom of such 
employees to assist any employee organization shall 
be recognized as extending to participation in the man- 
agement of the organization and acting for the or- 
ganization in the capacity of an organization repre- 
sentative, including presentation of its views to offi- 
cials of the executive branch, the Congress or other 
appropriate authority. The head of each executive 
department and agency (hereinafter referred to as 
“‘agency’’) shall take such action, consistent with law, 
as may be required in order to assure that employees 
in the agency are apprised of the rights described in 
this section, and that no interference is practiced 
within such agency to encourage or discourage member- 
ship in any employee organization. 

(b) The rights described in this section do not ex- 
tend to participation in the management of an em- 
ployee organization, or acting as a representative of 
any such organization, where such participation or 
activity would result in a conflict of interest or other- 
wise be incompatible with law or with the official duties 
of an employee. 


The following excerpt is from the Code of Fair Labor 
Practices, promulgated by the United States Civil Service 
Commission and made effective in the Canal Zone Gov- 
ernment pursuant to directions received from President 
Kennedy on May 1, 1963 to supplement Executive Order 
10988 : 


Cove or Fam Lasor Practices 


a. Application. (1) The Code and the procedures 
for its enforcement apply to all agencies subject to 
Executive Order 10988 and to all employee organiza- 
tions that seek or are accorded informal, formal, or 
exclusive recognition under the order. 


(2) The prohibited practices listed in section 3.2 
of the Standards and Code were developed for specific 
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I. Appellees’ Brief Fails To Deny That the Governor's Proposed 
Personnel Action, Which Appellant Opposed, Was Totally 
Illegal 

First of all, at no point in appellees’ brief do appellees 
venture to deny that Governor Fleming’s plan to place 

40 alien nationals on the U.S. Zone Police Force was 

totally illegal, in contravention of existing federal law, and 

in violation of the Civil Service Merit System which had 
theretofore governed the appointment and retention of all 
police officers assigned to the Force. Thus, it stands con- 
ceded before this Court that appellant was discharged for 
opposing, in his capacity as President of the Police Union, 

a completely illegal personnel proposal which, if adopted, 

would have had a potentially devastating, adverse effect on 

all existing members of the police force, appellant included, 
and upon the union over which he presided and for which 
he was responsible. 


II. Although Appellees’ Brief Attempts To Distort the True 
Facts, That Brief Nevertheless Concedes That Appellant's 
Opposition to the Governor’s Illegal Plan, Was Initially 
Expressly Authorized in Advance 


Secondly, appellees’ brief also distorts the fact that 
although appellant was discharged for opposing the 
Governor’s said illegal plan, top U.S. personnel officials 
in the Canal Zone Government, faced from the very outset 
with unanimous federal employee union opposition to the 
plan, initially expressly authorized all Zone union leaders, 
appellant included, openly to oppose the plan (Appellees’ 
brief, p. 4). Concededly, the only restriction placed on that 
opposition was that it be “‘kept in regular channels’’. But, 
no one, including appellees in their brief now before this 
Court, bothered then or bother now to define or explain 
what was intended by ‘“‘regular channels’’, when the 
Governor himself immediately proceeded vigorously and 
publicly to promote his illegal plan in the local Panama 
newspapers, in newspapers in the United States, over 
Panama and U.S. radio and television, and privately 
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within the Executive Branch of the U.S. Government, to 
which he alone had easy and ready access (J.A. 24, 25, 48, 
59). 


In this regard, a gem of gross distortion appears at 
page 5 of appellees’ brief. There appellees complain about 
a story which appeared in the February 7, 1964 issue of 
the Panama Star and Herald because it refers to certain 
comments appellant made to an Associated Press reporter 
in opposition to the illegal personnel action proposed by 
the Governor. Any reasonable person reading that article, 
seemingly quoted verbatim and in full at page 5 of 
appellees’ brief, would assume that appellant’s comments, 
and his alone, were responsible for that article. In truth 
and in fact, however, appellees’ brief intentionally omits 
the lead, opening paragraphs of that article as it actually 
appeared in the Star & Herald. This unfortunately was 
apparently done by appellees to conceal the fact that those 
opening paragraphs contain quotations and announce- 


ments made by the Governor himself at a news conference 
he called to promote his illegal plan; and thus show that 
indeed the Governor, and not appellant, was directly 
responsible for that article, printed over an Associated 
Press by-line, in the Panama newspapers (See J.A., p. 21, 
22, where the said article is printed in full). 


Consequently, the question appellees obviously seek to 
avoid in this regard is as follows: If the newspapers, 
radio and television were ‘‘regular channels’’ for manage- 
ment (in the person of the Governor) to use to promote 
an illegal personnel proposal, why then weren’t those same 
channels ‘‘regular’’ and proper for union comments in 
opposition to that proposal, especially when union opposi- 
tion thereto was expressly authorized in advance? 


Another question which automatically follows is: Since 
management expressly authorized the union leaders, 
appellant included, to oppose the Governor’s illegal plan, 
what type of effective opposition, if any, was contemplated 
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in light of appellant’s discharge for (a) merely attempting 
to circulate a petition in opposition thereto among his own 
union members and (b) simply answering newspaper 
reporters’ questions, at a time when news favorable to the 
plan was first leaked by management and then publicly 
announced and promoted over every available news media 
by the Governor himself? 


III. Appellees’ Brief Concedes That, If the Court Finds Ap- 
pellant Was Acting in His Capacity as a Union Leader 
When He Opposed the Governor's Plan, His Actions Were 
Protected by Executive Order 10988 


Although this concession is buried in additional mounds 
of distortion and misstatements of fact and law in 
appellees’ brief, it nevertheless finally appears as follows, 
at page 15: 


“¢ Appellant argues that his conduct was protected 
by Executive Order 10988, 27 Fed. Reg. 551 (Jan. 1, 
1962). But E.O. 10988 would protect appellant only 
if he was acting in his capacity as a union representa- 
tive.’’ (Italies supplied) 


Appellees’ brief thereafter attempts to escape from this 
conelusion, so reluctantly reached, by contending that 
appellant was really acting ‘‘in his individual capacity’’, 
not as the leader of his union, when he sought to oppose 
the Governor’s illegal proposal. No fair person, we submit, 
could possibly support that contention after reading the 
record before this Court. In fact, appellees’ brief itself, 
in its earlier sections and before it got down to splitting 
personalities and hairs with equal facility, readily concedes 
that appellant’s involvement in this entire matter was, 
from the very outset, in his capacity as President of the 
Union. In this connection, the Court’s attention is directed 
to pages 3, 4 of appellees’ brief, where it is stated: 


ss. . . Canal Zone officials called a meeting held on 
February 4, 1964 for the purpose of informing the 
officials of various unions representing Canal Zone 
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Government employees of Governor Fleming’s pro- 
posal to augment the police force of the Zone. . . 


“Appellant, as President of Canal Zone Police Lodge 
1798, American Federation of Government Employees, 
attended this meeting.’’ (Italics supplied) 


The Court’s attention is also directed to page 5 of 
appellees’ brief, footnote 7, where the very news report 
for which appellant was discharged is reproduced in part. 
In the very first line of this reproduced quotation, the news 
report refers to appellant’s opposition to the Governor’s 
plan as that of— 


‘‘Richard Meehan, President of Canal Zone Police 
Lodge 1798.”’ 


At page 6 of appellees’ brief, appellant’s opposition to 
the Governor’s plan is again described (at footnote 7) as 
that of 


‘Richard Meehan, President of the Canal Zone 
Police Union.”’ 


Finally, at page 10 of appellees’ brief, appellees readily 
agree that before appellant cleared the ‘‘Dear Friends”’ 
letter for reproduction, he reviewed it with four other 
members and officers of his union, including the union legal 
advisor (See also J.A. 35, 52). Indeed, the record before 
the Court shows, without contradiction, that both the 
‘¢Dear Friends’’ letter and poem here involved were written 
by union members other than appellant; same were repro- 
duced on paper ‘‘purchased by the Union’’; and that the 
union legal advisor, not appellant, actually arranged for 
the reproduction of these documents (J.A. 35, 52; 50). 


On what basis, therefore, do appellees ask this Court 
to reach the conclusion that appellant was acting as an 
individual and not as a union representative, when he 
opposed the Governor’s illegal plan? At pages 28, 29 of 
their brief, they assert that the Hearing Examiner in the 
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Canal Zone reached that conclusion in spite of all of the 
above evidence to the contrary, and that this Court is thus 
bound blindly to follow the Bxaminer, irrespective of the 
evidence. This suggestion, of course, is made in the face 
of appellees’ earlier admission, at pages 9, 10 of their 
prief, that the myopic Hearing Examiner involved was 
selected to hear appellant’s case in the Zone “from a panel 
named by the Governor”’ himself. 


As contended in our main brief, appellant at all times 
here involved opposed the Governor’s illegal plan in his 
capacity as the leader of the Police Union, and his actions 
are thus fully protected by Executive Order 10988, which 
states: 


¢¢ employees of the Federal Government shall have, 
and shall be protected in the exercise of the right freely 
and without fear of penalty or reprisal, to .-- assist 
any employee organization . - - Except as hereinafter 
expressly provided, the freedom of such employees to 


assist any employee organization shall be recognize 


as extending to participation sn the management 0 
the organization and acting for the organization In the 
capacity of an organization representative . - - w 


In fact, in its decision in M anhattan-Bronz Postal Union 
vy. Gronouskt, 350 F.2d 451, this Court described the basic 
purpose and intent of Executive Order 10988 as follows, 
at page 452: 

«  . the Order was intended to provide a frame- 
work for the collective expression by federal employees 


of their views about the terms and conditions of their 
employment. 


Appellees’ other efforts to strip appellant of the pro- 
tections extended by Executive Order 10988 are equally 
specious. Here, appellant is not seeking to enforce some 
collective bargaining provision of the Order which patently 
must be settled by administrative procedures or advisory 
arbitration under the Order itself; and hence this Court’s 


yy 
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holding in Manhattan-Bronx Postal Union, supra, that the 
courts should not interfere in such bargaining matters, 
is inapposite. In this case, it is appellant’s position that 
he was discharged, contrary to the prohibitions of the 
Executive Order and contrary to prohibitions contained in 
the Canal Zone’s own regulations under the Order, solely 
for representing his union and expressing its views in 
opposition to an illegal personnel proposal of management. 
Thus, the complaint in this case is based on the rule 
established by Service v. Dulles, 354 U.S. 363, and Vitarellt 
v. Seaton, 359 U.S. 535 (and a long line of subsequent 
decisions of this Court) which holds that when a federal 
agency violates its own regulations, the regulations of the 
Civil Service Commission, or any Executive Order of the 
Executive Branch in the discharge of a federal employee, 
that discharge is invalid per se and the federal courts are 
empowered to direct the reinstatement of such employee 
to his position with the Government. 


Finally, since appellant was discharged for simply 


participating in his union’s preparation for distribution 
of a letter and poem (the evidence shows that same indeed 
were never distributed to any but two members of the 
Police Force union itself) intended to promote or con- 
stitute a petition to Congress setting forth the union’s 
opposition to the Governor’s illegal personnel proposal 
for the Zone Police Force, there is no merit to appellees’ 
contention that appellant’s actions exceeded those protected 
by the Executive Order. First of all, the decisions in 
Levine v. Farley, 107 F. 2d 186, and Eustace v. Day, 198 
F. Supp. 233, affd. 314 F. 2d 247, upon which appellees 
base this contention, were decided long before Executive 
Order 10988 even existed and they in no respect construed 
the new protections against discharge afforded to federal 
employees by the Executive Order for union activities. 


Moreover, appellees choose to forget that, in this 
instance, management in the Zone expressly and specifically 
authorized the union leaders, appellant included, to oppose 
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the Governor’s plan—‘‘including appeals to Congress’’, to 
be organized by the union leaders in the Zone (see appellees’ 
brief, p. 4). Hence, the very activity, which appellees now 
contend exceeded that protected by the Executive Order, 
was, in fact, specifically authorized by management under 
and pursuant to that Order. 


IV. Appellees Finally Recognize in Their Brief That the 
Charges and Evidence Against Appellant Are Fatally De- 
fective in That There Are No Allegations in the Charges 
or Proof in the Record That Appellant’s Actions in Any 
Respect Impaired the Efficiency of the Government Serv- 
ice, or Disrupted Appellant’s Work as a Policeman, or 
Were Contrary to Any Federal Law, or in Any Manner 
Actually Adversely Affected the Conditions in the Canal 
Zone 


At pages 20-25 of their brief, appellees apparently 
realized for the first time in this case that appellant’s 
discharge cannot be sustained under any theory, because 
there is no charge against appellant and no evidence in 
the record before this Court to show that his criticism of 
the Governor’s totally illegal plan (voiced during off-duty 
hours and in his capacity as President of the union) in any 
respect 


(a) impaired the efficiency of the federal service; or 


(b) disrupted or interfered with appellant’s duties as 
a policeman; or 


(¢) reduced the efficiency of the Police Force; or 


(d) in any manner adversely affected the conditions in 
the Canal Zone. 


Confronted with these fatal deficiencies in both the 
standing charges and the evidence, appellees now seek 
gratuitously to add, through argument alone in Point II 
of their brief, a completely new charge against appellant, 
to wit, that his opposition against the Governor’s illegal 
plan somehow ‘“‘interfered with the efficiency of the 
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service.”” Indeed, appellees go even further, at page 25 
of their brief, and reprehensibly state, without a scintilla 
of support in the record: 


“Here, there is no question but that appellant’s 
conduct interfered with the efficiency of the service— 
indeed, so much is conceded. Accordingly, appellant’s 
attempt to invoke the First Amendment must fail.’? 
(Italics supplied) 


We urge the Court to let it be unmistakably clear that 
appellant does not concede in any respect that his conduct 
in any way ‘“‘interfered with the efficiency of the service.”’ 
This, he categorically denies. But more important, he 
contends that this belated charge, made in appellees’ brief 
on appeal only, has no proper place whatsoever in the case 
before this Court; and thus the Court should completely 
ignore these allegations which have no foundation in the 
record. 


Indeed, this is not the first time the Government has 
attempted belatedly in a brief before this Court to bolster 
a sagging discharge case against a federal employee by 
contending, without any support in the record, that the 
employee’s conduct somehow vaguely “adversely affected 
the efficiency of the service.”? This same baseless attempt 
was made in the Government’s brief in Pelicone v. H odges, 
D.C. App. 1963, 320 F. 2d 754, 757; and of course it was 
soundly rejected by this Court, which unanimously refused 
suddenly to convert on appeal a “conduct unbecoming a 
Government employee’? charge to a charge of ‘‘conduct 
which adversely affected the efficiency of the service’. We 
urge the Court to follow its decision in Pelicone in this case, 
and to refuse to sustain a ‘“‘conduct unbecoming a police 
officer’? charge on the basis of a brief, the arguments in 
which are directed at a new charge which is not even before 
the Court for decision. 


Appellees’ reliance on the Supreme Court’s decision in 
United Public Workers v. Mitchell, 330 U.S. 75, and the 
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Eighth Circuit’s decision in Jenson v. Olson, 353 F. 2d 826, 
also demonstrates the fatal deficiencies which patently exist 
in both the charges and in the evidence against appellant 
in the case at bar. In the United Public Workers case, the 
postal employee’s discharge there involved was upheld 
because he wilfully and intentionally engaged in political 
activities in direct violation of Federal law, to wit, Section 9 
of the Hatch Act. The Supreme Court upheld the dis- 
charge solely because the employee’s actions were found 
to be in violation of a law Congress had passed to prevent 
such activity. 


In the case at bar, there is no charge and no evidence 
that appellant engaged in any activity which violated any 
Act of the Congress. Realizing this, appellees, at page 25 
of their brief, nevertheless attempt to stretch and twist 
the holding of the Supreme Court in United Public 
Workers to cover their predicament; and they do this 
by means of the rather simple but questionable device 
of misquoting and excluding a vital portion of the Supreme 
Court’s holding in that case. In this regard, appellees’ 
brief states, at page 25: 


“For the governmental action! to be valid, it must 
reach employee conduct ‘reasonably deemed . . . to 
interfere with the efficiency of the public service.’ 
330 U.S. at 101.” 


With the full and correct quotation from the Supreme 
Court’s decision in United Public Workers included, 
appellees’ brief should have stated: 


‘“‘For the governmental action to be valid, it must 
reach employee conduct ‘reasonably deemed by 
Congress to interfere with the efficiency of the public 
service.’ 330 U.S. at 101.”’ (Italics supplied) 


What a vast difference this omission in appellees’ brief 
makes to a fair and just decision in the case at bar! Here, 


1 Discharge of the federal employee involved. 
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appellant violated no Act of Congress; and what he was 
attempting to do was authorized and protected by an 
Executive Order of the President, and by Zone officials 
themselves, who authorized appellant, in his capacity as 
President of the union, to oppose the Governor’s illegal 
plan and to organize union opposition thereto through 
appeals and pleas to the Congress. Moreover, in this case, 
appellant’s efforts were indeed aimed at upholding a law, 
as passed by Congress—while the Governor, who discharged 
him, was the party engaged in the effort to defeat and 
violate the law as enacted by the Congress. 


In Jenson v. Olson, supra, the Minneapolis municipal 
employee involved was dismissed because he made unsub- 
stantiated charges in his official duty reports to his 
superiors regarding alleged fraud and political influence 
in the City’s Welfare Department. His dismissal was 
upheld and his remarks were deemed not protected by the 
First Amendment solely because such unfounded state- 
ments, made in official reports during duty hours, were 
found “‘to disrupt his own work’’ ; to “‘reduce the efficiency 
of the Welfare Department’’; and to be “‘ disruptive of the 
proper functioning of the public’s business’? (353 F. 2d 
828). In the case at bar, appellant’s criticism of the 
Governor’s illegal proposal was concededly made during 
‘off-duty hours’’, and the record here is barren of any 
evidence that appellant’s actions ‘‘impaired the efficiency 
of the service’’ or in any respect ‘‘reduced the efficiency 
of the Police Force’’. 


Accordingly, we urge this Court, in line with the last 
mentioned authorities and with appellees’ own concessions 
at pages 24, 25 of their brief, to conclude in this case that: 
Appellees, having failed to charge or establish that appel- 
lant’s union activities, during off-duty hours, in any 
respect “‘interfered with the efficiency of the public 
service’’; or ‘‘disrupted appellant’s work as a Police 
Officer’’; or actually resulted in any adverse consequence 
for the United States; or that said activities violated any 
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Act of the Congress—had no legal base upon which to 
predicate appellant’s discharge. And, lacking any proved 
showing that appellant’s criticisms interfered with his 
work or with the efficiency of the public service, and lacking 
any proof of malice on appellant’s part, appellant’s com- 
ments and arguments in opposition to the illegal personnel 
proposal were protected by the First and Fifth Amend- 
ments to the Constitution (New York Times Company v. 
Sullivan, 376 U.S. 254; Garrison v. Louisiana, 379 US. 64; 
Time, Inc. v. Hill, 87 S. Ct. 534; Associated Press v. Walker, 
87 S. Ct. 1975). Again, therefore, appellant’s discharge, 
in violation of those Constitutional rights, is a nullity 
(Slockower v. Board of Education, 350 U.S. 551; Garrity 
v. New Jersey, 87 S. Ct. 616). 


Such holding by this Court would be fully in accord with 
the reasoning contained in Mr. Justice Black’s dissenting 
opinion (in which Mr. Justice Douglas concurred) in United 
Public Workers v. Mitchell, supra, at page 111: 


‘There is nothing about federal and state employees 
as a class which justifies depriving them or society of 
the benefits of their participation in public affairs. 
They, like other citizens, pay taxes and serve their 
country in peace and in war. . . They come from 
the same homes, communities, schools, churches and 
colleges as do the other citizens. I think the Constitu- 
tion guarantees to them the same right that other 
groups of good citizens have . . At 


V. Appellees’ Brief Concedes That, If This Court Construes the 
“Dear Friends” Letter and Poem To Be Part and Parcel of 
an Effort by Appellant To Petition Congress for Relief 
Against the Governor's Plan, Those Activities Were Pro- 
tected by and His Discharge Was Invalid Under 5 U.S.C. 
§§ 7101, 7102 


At pages 25, 26 of appellees’ brief, appellees concede 
that the ‘Dear Friends’? letter, in the reproduction of 
which appellant participated, was part of an effort to arouse 
opposition to the Governor’s police augmentation plan and 
to cause its readers to write their Congressmen in opposi- 
tion to the Governor’s plan. 
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For all of the reasons set forth in Point IV of our main 
brief, we therefore again urge the Court to rule that this 
type of activity, aimed at petitioning Congress, is within 
the scope of the protections afforded to all federal em- 
ployees by Sections 7101, 7102 of Title 5, United States 
Code (Steck v. Connelly, 199 F. Supp. 104). 


Moreover, since appellees also concede in their brief (at 
page 6) that appellant only distributed two copies of this 
letter and attached poem to two other members of the Canal 
Zone Police Force (and thus not to the general public), we 
urge the Court to hold further, in line with Steck v. 
Connelly, supra, that such limited circulation of these docu- 
ments involves minutiae only; and thus, lacking any 
evidence that such limited distribution involved “‘a serious 
disruption of work and a substantial loss of time’’—same 
did not constitute any valid basis for appellant’s discharge. 


Finally, a brief word should perhaps be said about 
appellees’ reliance on Levine v. Farley, 107 F. 2d 186 
(1939), and Eustace v. Day, 314 F. 2d 247. In Eustace v. 
Day, a postal employee was discharged for distributing 
a union handbill which was critical of superiors in the 
Post Office Department, but which, totally unlike the letter 
involved in the case at bar, did not solicit any appeals or 
petitions to Congress. Eustace simply contended there- 
fore that his activities were within the rights afforded to 
non-government employees under the Wagner Act. Eustace 
v. Day, however, was decided by Judge Holtzoff of the 
District Court several months before Executive Order 
10988 was issued by President Kennedy in 1962. Hence, 
Judge Holtzoff explained his refusal to reinstate Eustace 
under 5 U.S.C. 652 as follows, at 198 F. Supp. 234: 


*‘Counsel for the plaintiff, however . . . overlooks 
the fact that the Wagner Act, 29 U.S.C.A. § 157, in 
addition to granting to employees the right to form, 
join, or assist labor organizations, also grants them 
the right to engage in other concerted activities for 
the purpose of collective bargaining or other mutual 
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aid or protection. Section 158 provides that it shall 
be an unfair labor practice for an employer to interfere 
with, restrain or coerce employees in the exercise of 
the rights guaranteed in Section 157 of this Title. 

¢On the other hand, 5 U.S.C. § 652, does not contain 
any provision corresponding to the broad clause—‘to 
engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protec- 
tion’. The Federal Act relating to Federal employees 
limits their rights in this respect to membership in the 
organization and the presentation of grievances to 
Congress or members of Congress. There is no pro- 
vision authorizing Government employees to engage 
in external concerted activities of the nature involved 
in this action.’’ (Italics supplied) 


The Government’s continued reliance on Eustace v. Day 
would undoubtedly be more meritorious if the President of 
the United States nap not, shortly after said decision, 
expressly changed the union activity rules for federal 
employees through the provisions of Executive Order 10988, 
hereinabove referred to. Thus, the union activity and 
collective bargaining rights of federal employees are no 
longer limited, as Judge Holtzoff found, ‘‘to membership 
in the organization and the presentation of grievances to 
Congress.’”? Under 5 U.S.C. 652, as supplemented by 
Executive Order 10988, federal employees, like employees 
in private industry who are entitled to the benefits of the 
Wagner Act, now have the following rights as a matter 
of law: 

(1) to engage in collective bargaining with their 
agencies, and to assist their employee unions and each 
other for the purpose of mutual aid and protection; 


(2) to collectively present their views to Officials 
of the executive branch, to Congress and other appro- 
priate authority; 


(3) to participate in the formulation and imple- 
mentation of policies and procedures affecting the 
conditions of their employment; and 
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(4) to do all of the foregoing, without fear of penalty 
or reprisal, and without interference, restraint, 
coercion or discrimination from their superiors. 


Indeed, like Section 158 of the Wagner Act (29 U.S.C. 
158), the Canal Zone Government has now adopted the 
federally-sponsored Code of Fair Labor Practices, which 
provides that: 


‘‘Management officials are prohibited from 


(1) Interfering with, restraining or coercing any 
employee in the exercise of the ‘rights assured by 
Executive Order 10988 . 


Ergo, Eustace v. Day, and cases like it, clearly no longer 
have the same weight or bearing whatsoever on issues such 
as those before the Court in the instant case. 5 U.S.C. 652 
and Executive Order 10988 have now given each and every 
federal employee, including the appellant herein, the right 
(a) to join a federal employee union; (b) to become an 
officer in such union; (¢) to participate, as such officer, in 
the formulation and implementation of agency or depart- 
mental policies and procedures affecting the union 
members’ conditions of employment; (d) to bargain col- 
lectively with management regarding those conditions of 
employment; (e) to present the union’s views to the public, 
to Congress, to their employment superiors, and to other 
authorities—and to do all of these things (f) without fear 
of reprisal or coercion from management. The only specific 
restriction on federal employees is that, under no circum- 
stances, may they participate in a strike or work stoppage 
against the United States (5 U.S.C. 652(c)). 


Levine v. Farley, supra, likewise is not apposite here. 
As stated by this Court in the course of its opinion in that 
ease, at 107 F. 2d 190: 


“‘The matter contained in the resolution . . . was 
undoubtedly a proper subject to bring to the attention 
of the postal authorities and of the Congress. But the 
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charge against petitioner and the ground stated for 
removal made no mention of the preparation of the 
resolution or the fact that copies were sent to postal 
authorities or the members of Congress. The offense 
was the publication of false statements in the news- 
papers .. .’’ (Italics supplied) 


In the case at bar, appellees themselves concede, as stated 
above, that the purpose of the ‘‘Dear Friends”’ letter was 
solely to gain support for the union’s appeal to Congress 
in opposition to the Governor’s illegal plan; and they 
concede that appellant distributed the said letter and poem 
to two fellow police officer-union members only. There is 
absolutely no charge against appellant in this case that he 
published or caused to be published any false statements 
in the newspapers. Ergo, the vast difference between this 
ease and the situation involved in Levine v. Farley. 


VI. Appellees’ Last Contention That Appellant’s Discharge 
Should Be Sustained Because He Failed To Obtain Clear- 
ance for Publications Critical of the Governor's Illegal 
Plan Was Shown To Be Arbitrary, Capricious and Specious 
in the Governor’s Own Administrative Proceedings Re- 
garding Appellant's Discharge and the Related Discharge 
of A. C. Payne, the Author of the Poem Here Involved 


The absolute arbitrary, capricious, specious nature of 
appellees’ contention that appellant’s discharge must be 
sustained because he failed to obtain the Governor’s prior 
approval of documents critical of the Governor’s own 
illegal plan, was fully established long ago in the discharge 
proceedings held before Hearing Examiners designated 
by the Governor himself to hear the facts regarding 
appellant’s discharge and the related discharge of A. C. 
Payne (J.A. 59, 60). In this connection, the Hearing 
Examiner appointed to hear this charge in the related case 
of Mr. Payne ruled (J.A. 59, 60): 


““Charge No. 3. Failure to obtain clearance prior to 
publication. Tt has been standard practice for years 
in the Canal Zone to write letters, complaints, or any- 
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thing to which an employee disagrees to the ‘letters 
to the editor’ column. At no time as far as I have been 
able to ascertain has any employee been requested to 
clear his letter with the Executive Secretary or other 
officials as to whether or not he can submit this for 
publication... 


‘“¢The Committee feels that for years the writing of 
remarks against the Government in the columns of 
the Panama papers was considered fair tactics, and 
would not subject any employee to any penalties. No 
reprimands were issued and the employee went along 
thinking that he was ‘home free’. I therefore feel that 
the Committee should not recommend a harsh penalty 

. .”’ (Italics supplied) 


For this reason and all of those contained in our main 
brief, we ask the Court, in justice, to reject this baseless 
contention again advanced by appellees, albeit rejected in 
the Zone itself by a Hearing Examiner and Committee 
appointed by one of the appellees before this Court, to 
wit, the Governor. As demonstrated in our main brief, 


this very same contention regarding the necessity of ‘‘prior 
clearance’’ was rejected by the District Court in Steck v. 
Connelly, supra. 


CONCLUSION 


The order of the District Court, totally unsupported by 
any findings of fact, conclusions of law or opinion of any 
kind, should be reversed; and appellant, an honorable, 
decent federal employee, presently unjustly smeared with 
the stigma of a discharge for ‘‘conduct unbecoming a 
police officer,’’? should be reinstated to his position. 


Respectfully submitted, 


Epwarp L. Mrrrican 
Attorney for Appellant 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 
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Statement 
The True Facts 


Factual Misstatements and Distortions in Appellees’ 
Supplemental Brief 


Argument 


' I. Contrary to Appellees’ Contentions, It Is Set- 
fled in This Circuit That an Administrative 
Decision Removing a Federal Employee From 
His Position Must Be Set Aside if It Is Not 
Supported by Substantial Evidence 


‘II. Appellant’s Discharge, Based on the Ground 

That He Allegedly Libelled the Governor, a 
Public Official, Is Invalid Because There Was 
No Evidence of Libel; There Was No Proof 
That Appellant Acted With Malice; and the 
Attempted Suppression of Appellant’s Com- 
ments Violated the First Amendment to the 
Constitution 


Conclusion 
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STATEMENT 


When this Court granted the petition for rehearing en 

: banc in this case, newly-appointed counsel for appellees 
telephoned counsel for appellant and requested his con- 

| gent to the filing of a Supplemental Brief on behalf of 
appellees. That consent was immediately granted on the 
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assumption appellees desired simply to discuss the effect 
the Supreme Court’s recent decisions in Pickering v. Board 
of Education, 391 U.S. 563, and Watts v. Seward School 
Board, 391 US. ——, had on this case. 


Unfortunately, however, the supplemental brief now 
filed by appellees has paid scant attention to those two 
crucial decisions of the Supreme Court. Instead, appellees 
have utilized same grossly to distort the facts of this case 
and to seek by various means to prejudice this Court 
against the appellant. Accordingly, appellant has sought 
and obtained leave to file this reply brief, its purpose being 
(a) to endeavor to keep the facts in this case in proper 
focus; and (b) to urge this Court to apply the reasoning 
of Pickering, Watts, New York Times v. Sullivan and Gar- 
rison v. Louisiana to the case at bar, and thus completely 
reverse the judgment of the District Court whereby the 
complaint herein was dismissed and appellant, a brave 
police officer, was left permanently removed from his posi- 
tion of federal employment. 


THE TRUE FACTS 


For a period of 6 years prior to February, 1964, appel- 
lant Meehan was a Veterans Preference employee of the 
United States, employed as a Police Private in the Police 
Division of the Panama Canal Zone Government at a 
salary of $7,871. per year (J.A. 41). Over the years from 
1958 to 1964, appellant consistently enjoyed performance 
ratings of ‘‘satisfactory”’ or better. In fact, shortly after 
he joined the Police Force in 1958, he was seriously 
wounded in action defending the Zone against Panamanian 
rioters. (J.A.42). Prior to his service on the Police Force, 
appellant served overseas in the United States Army (J.A. 
42). 


During the years appellant served on the Zone Police 
Force, he was also a member of the Canal Zone Police 
Lodge of the American Federation of Government Em- 


3 


ployees, a labor organization made up entirely of US. 
citizen officers employed on the Zone. Police Force (J.A. 
41). By 1964, appellant had been elected President of. 
that Lodge and was representing the Lodge in all labor- 
management negotiations and relations with the Governor, 
| Lt. Governor and Personnel Director of the Zone Govern- 
ment (J.A. 41, 47 et seq.). : 


Over the years from 1958 (when appellant was wounded 
| in action defending the Canal Zone against Panamanian 
' rioters) to 1964, relations between the United States and 
Panama regarding the Canal Zone were consistently 
| strained and unfavorable. Panama demanded more and 
| more jurisdiction and control over the Zone itself, and 
when the United States resisted those demands, wild Pan- 
| amanian mobs would attack the Zone and engage in rioting 
and destruction of property. On each occasion, the Canal 
| Zone Police Force was the main, and sometimes the only, 
_ source of protection for the Zone itself, all United States 


: property located therem (including the Panama Canal), 
and all United States citizens assigned to work or duty in 
the Zone and their families. 


Thus, the physical make-up and staffing of the Canal 
Zone Police Force were always matters of vital importance 
and national security to Congress and to the United States 
citizens who lived and worked in the Zone; and, of course, 
| to the policemen who served on the Police Force and to 
their labor organizations (J.A. 46, 47). 


Hence, in 1958 and 1962, when Congress pursuant to 
| pressures brought to bear on our Government by Panama, 
' enacted statutes pursuant to which certain United States 
| positions of employment in the Zone were to be opened to 
citizens of Panama, Congress was particularly careful to 
, emphasize that security positions, especially the palice, 
were to continue to be held by United States citizens only 
: and not by citizens of Panama (Canal Zone Code, Section 
| 147; Public Law 87-845; House Report No. 1869, 85th ‘Con- 
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gress, 2d. Session, pgs. 17, 18). For example, House Re- 
port 1869, supra, stated at pages 17, 18 (J.A. 46, 47): 


“Section 8 (now Section 147 of the Code) provides 
for the designation of certain positions in the Canal 
Zone as ‘“‘security positions’’ which are to be filled 
only by United States citizens ... 


“¢Section 8 is necessary in order to protect the in- 
terests of the United States Government in the Canal 
Zone which are directly related to the national security 
and the national policy.” 


And, at page 14 of the same Report, it was stated: 


‘The Committee has also been assured that the 
positions of police officers . . . are to be ‘‘security 
positions.”” 


Thus, until 1964, when appellant was removed from his 
position under the circumstances set forth hereinbelow, 
the Canal Zone Police Force was continuously comprised 


of United States citizens police only; and the Canal Zone 
Government itself stressed the fact that these positions 
were open to United States citizens only because same 
were ‘‘security positions’? which Congress required be 
held by U.S. citizens only (J.A. 47). 


With this background, on February 4, 1964, the Per- 
sonnel Director of the Canal Zone Government and the 
Lt. Governor of the Zone summoned officers of the various 
federal employee unions in the Zone to a labor-manage- 
ment meeting (J.A. 47). Appellant was invited to attend 
in his capacity as President of the Police Lodge, American 
Federation of Government Employees (J.A. 47); and he 
attended together with other officers of the unton (S.A. 
91). When this meeting was convened, the Personnel Di- 
rector announced that Governor Fleming, without making 
any prior application to Congress for permission todo 
so, had decided to make a concession to Panama by em- 
ploying 40 citizens of Panama as police officers on the 
Panama Canal Zone Police Force (J.A. 45-47; 71-73). 
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All of the union representatives present at that meet- 
" ing “‘expressed strong opposition to this plan’? {J.A. 72) ; 
"and one union, the Central Labor Union-Metal Trades 
' Council of AFL/CIO, advised management it ‘<would use 
all possible means available . . . at the Washington level to 
prevent the employment of non-United States citizens as 
Canal Zone policemen”? (J.A. 72). 


Confronted with this unanimous union opposition to the 
Governor’s proposal, a plan which obviously was contrary 
| to the law as passed by Congress, the Personnel Manager 
simply proceeded to “caution the union representatives to 
keep their opposition in regular channels, including ap- 
peals to Congress (J.A. 72); to avoid local issuance of 
comments or statements which could be used by the Pan- 
amanian press to inflame the difficulties between Panama 
and the United States (J.A. 72); and to avoid ‘¢anti-Canal 
Zone remarks both in Panama and in the United States 
press which could be used by critics of the Canal Zone 
who could use emotional opposition to the police plan as 


another example of the undesirable ‘Zonian’.”’ (J.A. 73) 


In spite of these directions, however, that all concerned 
(management and labor officials alike) should ‘‘avoid local 
issuance of comments and statements”? regarding the Gov- 
ernor’s plan, management itself on the very same day, 
February 4, 1964, leaked news of the Governor’s plan to 
a group of reporters (J.A. 99). And, two days later, on 
February 6, 1964, the Governor himself formally an- 
nounced his proposal to both the Associated Press and to 
the local Panama Star & Herald and Panama American 
(J.A. 48). He also released local radio and television an- 
nouncements regarding his plan (J.A. 24, 25, 59).. Thus, 
the February 7, 1964 editions of the Panama Star & Herald 
and Panama American both carried boldly-headlined, front 
page articles centered around the Governor’s announce- 
ment (J.A. 48). The Panama Star & Heraid’s front page 
headline on February 7, 1964 stated (J-A. 21): 


““OZ To Bring Panamanians Into Police” 
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The sub-heading for the story itself, which was credited 
to the Associated Press, stated (J.A. 21): 


‘‘Fleming Denies Security Affected.”’ 


The first paragraphs of the Star & Herald article on 
February 7, 1964 then went on to read as follows (J-A. 21): 


“‘Governor Robert J. Fleming, Jr. yesterady re- 
vealed plans to bring Panamanian nationals into the 
Canal Zone Police soon... 


‘‘He said the. plan to strengthen the police corps 
had nothing to do with the January 9-10 disorders, 
‘although this helped to expedite’ the plan which has 
been in the discussion stage for some time. 

‘“‘Fleming said 40 new police recruits, about half 
of them Panamanians, would join the Force before the 
end of the fiscal year. 

‘This will be a preliminary step toward eventual 
reinforcement of the Zone Police by about 100 men, 
half of whom would be Panamanian nationals eZ, 


After management ‘leaked’? news of the Governor’s 
proposed plan to the press on February 4, reporters for 
the Associated Press and New York Times approached 
appellant herein, in his capacity as President of the Police 
Union, and asked for the Union’s position regarding the 
Governor’s plan (J.A. 48). Inasmuch as management had 
released the plan to the press and the Governor had 
scheduled a news conference with newspaper, radio and 
television reporters to promote same, appellant (acting 
exclusively in his capacity as President of the Police 
Union) briefly answered some of the questions put to him 
by an Associated Press reporter (J.A. 48). Thus, on Feb- 
ruary 7, 1964, the following appeared in the Panama Star 
and Herald, in the same article which carried a report of 
the Governor’s news conference regarding his highly con- 
troversial plan (J.A. 49): 


‘Richard Meehan, President of Canal Zone Police 
. Lodge 1798 (AFL/CIO), described the plan as a dra- 
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matic inroad and a breach of the Canal Zone security 
system. 


“He stressed the present police force is a highly 
trained organization entrusted with strategic func- 
tions in the Zone, among those normally carried out 
by the Federal Bureau of Investigation, the Secret 
Service, the Border and Harbor Patrol and the opera- 
tion of the penitentiary and penal system. 


‘*Panamanians’ loyalty in carrying out these tasks 
can be questioned’’, Meehan said. He added: “The 
U.S. Government spent two million dollars training 
and equipping the Panamanian National Guard for 
roe contre and they failed to respond when they were 
ne ; 


‘Meehan said the plan will cause ‘a large number’ 
of skilled North American help to quit and go home. 
The Pilots Association, he said, already has fired off 
a protest to Secretary of the Army Cyrus Vance. 


‘‘Meehan also contended that the inclusion of Pan- 
amanians was a violation of Canal treaty provisions 
establishing that certain jobs labeled ‘security posi- 
tions’? could be held only by United States citizens. . 
The police force is in this category, Meehan stated.’?? 


When defendant Fleming’s announcement regarding his 
bizarre plan was carried by the Associated Press in News- 
papers throughout the United States on February 7, 1964, 
Congressional reaction was immediate and exceedingly ad- 
; verse (J.A. 63). For example, Congressman Flood, of 
Pennsylvania, referring to a Washington Post article re- 
garding the Governor’s announcement labeled the plan 
‘““Tantamount to Treason’’ (J.A. 63). ‘In a statement on 


i 1The record before the Court shows that in numerous publications prior 
| to February 1964, defendant Fleming had repeatedly advanced his own 
| personal view, both publicly and privately, that in order to keep the peace 
| in Latin America, security forces in each nation should consist of both U.S. 
and local nationals on the same Police Force, but up to and including Febra- 
ary, 1964, he never ventured to make any such proposal to Congress (J-A. 48). 
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the House floor on February 7, 1964, the Congressman went 
on to state (J.A. 64): 


“In view of the January 9, 1964 attempted Red 
led and directed mob attacks on the Canal Zone and 
other events over a period of years, the Governor’s 
announcement, though truly shocking, is not surprising 
in view of his anti-American stands regarding the 
sovereignty of the United States over the Canal Zone 
and Panama Canal. 


“Mr. Speaker, I would emphasize that this Gov- 
vernor’s action is not a mere routine matter but an 
intended body blow against the legitimate vital in- 
terests of the United States at the key spot of the 
Americas. It conforms to Commumist strategy and 
tactics of infiltrating police forces preliminary to Red 
takeover. Its consummation would be a serious breach 
in the Canal Zone security system that must not be 
tolerated under any circumstances, for tt aids and 
abets the Red revolutionary program for conquest of 
the Caribbean and Latin America, including the Pan- 
ama Canal.’? (Emphasis added) 


Similar strong opposition to the Governor’s publicly 
announced plan was contained in a letter the Chairman 
of the House Subcommittee on the Panama Canal sent to 
the Under Secretary of the Army (J.A. 66-68). In this 
letter, the Committee Chairman stated: 


“T am greatly concerned over the action of Gov- 
ernor Fleming in exempting 40 positions from the 
Merit System in the Canal Zone Police Force for 
the avowed purpose of appointing Panamanians. 
Quite aside from the fact that it does not appear to 
be proper to have any work force partially composed 
of Merit System employees with the rest exempt, I 
submit that there is no justification either in the law 
or the legislative history of the law to justify this 
course... 


“¢_ . . since police positions have been designated as 
security positions, it would appear that any attempt 
to take a portion of them from the security classifica- 
tion is contrary to law. Under the circwmstances, I 
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urge you to rescind the order by which 40 positions 
in the Canal Zone police would be removed from the 
Merit System and filled by direct appointment of the 
Governor, without reference to any qualifications 
other than Panamanian citizenship. It would appear 
that orderly procedure would dictate that hearings 
be held by appropriate committees of the Ronerors 
before such action was taken so that the law could be 
amended to permit such action, if it appeared that it 
was desirable to do so.’”?? (Emphasis added) 


The Court will recall that during the labor-management 
meeting on February 4, the Governor’s Personnel Director 


| advised appellant and the other union leaders present at 


' that meeting that Management had no objection to any 


steps the Unions might take to oppose the Governor’s plan 
provided ‘‘their opposition [was kept] in regular channels, 
including appeals to Congress’? (J.A. 72). Accordingly, 


' Police Lodge 1798’s principal officers (not appellant acting 
' alone) prepared a ‘‘Dear Friends’? letter which was re- 
| produced on paper ‘‘purchased by the Union’? and which 
' was designed solely for Union consumption and certain of 
| their selected friends upon their request (J.A. 50). ‘The 


sole purpose of this letter, as stated on tts face, was to urge 


| Union members and friends of the Police Union ‘to write 


your Congressman advising him of your concern [regard- 


' ang the Governor’s plan] and the true facts of what is 


happening here’’ (J.A. 50). 
Admittedly, this Union letter was drafted in strong, 


hard-hitting terminology. Its purpose after all was to 


2The Court’s attention is directed to the fact that the Governor’s an- 


‘nounced plan struck at the very heart of the Canal Zone Police Force 
| Merit System—a matter of vital interest to all police employees and their 
| union, Hence, it was not only proper but necessary and essential for appellant 


the President of the Union, to express the Union’s opposition to the proposal 


| once the Governor himself publicly announced his intention promptly to 


put his plan into effect. As the record in this case shows, the Governor’s pur- 


pose from the very beginning was to restrict and stifle all effective opposi- 


tion to his illegal plan. (Emphasis added) 
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petition Congress to stop the Governor’s unlawful plan. 
However, it was by no means as ‘“‘hard-hitting’”’ as Con- 
gressman Flood’s attack on the plan, which was voiced on 
the floor of the House of Representatives; and in essence, 
it sought the same relief in Congress as that expressed in 
the aforementioned letter which the Chairman of the Pan- 
ama Canal Subcommittee sent to the Under Secretary of the 
Army. In any event, the said ‘‘Dear Friends”’ letter read 
essentially as follows (J.A. 12-15): 


‘‘In announcing that he planned to hire 40 new 
policemen in the very near future of which 20 would 
be Panamanians, the Honorable Governor of the Canal 
Zone pointed out that this would not jeopardize the 
security of the Canal Zone. He fails to note that 
foreign nationals are not allowed to take loyalty oaths 
to the U.S. Government and could not be punished 
(with exception of losing their job) if during a riot 
they refused to obey orders or went to the extreme of 
taking part in the riots ... We assume... that the 
Governor has not been informed of the ... acts of 
one Edgar Harrison (a Panamanian employed by the 
Government of the Zone) or chose to ignore this 
point as it is somewhat unfavorable to his position. 
Mr. Harrison was the Terminal Security Guard who 
not only took part in the riots of January 9, but was 
identified as one of the snipers. The same Canal Zone 
Government, under the direction of the Honorable 
Robert J. Fleming, Jr., took no action against Mr. 
Harrison other than to terminate his services with 
the Canal Zone Company and escort him across the 
boundary . . . It is inconceivable to us how Governor 
Fleming, a Major General in the U.S. Army, can con- 
ceive that a man will be able to practice two loyalties 
simultaneously. Since the time of Christ, man has 
been admonished that no man can serve two masters, 
for he will hate the one and cling to the other.”’ 


The said ‘‘Dear Friends’’ letter then went on to con- 
clude with an urgent request that immediate petitions be 
sent to Congress in opposition to the Governor’s plan 
(J.A. 15). 
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Appellees readily admit in the record before the Court 
that appellant was not the author of the said ‘Dear 
Friends’’ letter (J.A. 33, 52); that he merely edited same 
before it was mimeographed (J.A. 38, 52). Arppellees also 
openly admit that appellant was mot the author of a fan- 
ciful poem entitled ‘‘In The Panama Canal Waters’? which 
was reproduced with the ‘‘Dear Friends’? letter (J.A. 34, 
52). That poem was written by one A. C. Payne, an em- 
ployee of the Panama Canal Company (J.A. 34, 52). Ap- 
pellees also admit that reproduction of the said letter and 
poem was cleared by appellant with the legal advisor to 
the Police Union, and that the legal advisor, not appellant, 
actually arranged for the reproduction of those documents 
(J.A. 35, 52). Appellees admit further that, after repro- 
duction, appellant obtained only 160 sets of the letter and 
poem from the legal advisor’s home and that appellant in- 
tended to distribute no less than 150 of these to Police 
Union members only (J.A. 35, 53). 


Finally, appellees admit on the face of the record before 
the Court that appellant, in truth and in fact, actually 
distributed only 3 copies of the letter and poem to other 
police officers at the Balboa Police Station; and that 85 
copies of the documents released by the union legal advisor 
to appellant were sequestered by the Executive Secretary 
of the Canal Zone Government before they could be dis- 
tributed by appellant to anyone else (J.A. 36, 53). Indeed, 
the said Executive Secretary unqualifiedly stated in a 
memorandum he prepared on February 14, 1964 concern- 
ing the matter that “there was no active distribution’? of 
the documents, and that the few copies which had been re- 
leased before the others were sequestered had simply been 
made available ‘‘as people became aware of their ex- 
istence and asked for them’? (J.A. 53). It was also Teadily 
conceded by appellees in the court below that appellant 
“‘was not on duty when he distributed the few copies of the 
documents in question at the Balboa Police Station”? (J.A. 
53). 


12 


In any event, on the morning of February 14, 1964, be- 
fore the ‘‘Dear Friends’’ letter or poem were ever re- 
ferred to im the local newspapers, the Governor, the Per- 
sonnel Director and others in the Canal Zone Government 
met and decided that appellant must be discharged for 
opposing the Governor’s plan (J.A. 53). Later that same 
day, the Panama American carried a short article under 
the heading ‘‘Loyalty of R P Men as C Z Cops Challenged 
By Zone Citizens”’, which stated in part (J.A. 54): 


“Canal Zone Gov. Robert J. Fleming, Jr.’s plan 
to hire Panamanians for the Canal Zone Police Force 
is another concession to the forces desiring to see 
U.S. influence abroad destroyed, according to a ‘citi- 
zens committee’ statement now circulating in the zone. 


“In a protest to Fleming’s intention to hire 110 
policemen, many of them Panamanians, the committee 
takes issue with statements made by Fleming on the 
loyalty of foreign nationals . . . 


“Canal Zone citizens are urged in the statement 
to write to their Congressmen advising them of ‘the 
true facts’. The statement said that without this 
support ‘Panama could well become another Cuba!’ ”’ 
(Emphasis supplied) 


It should be understood at this point that appellees do 
not in any manner assert that appellant solicited the last 
mentioned news article, or that he distributed any copy of 
the ‘“‘Dear Friends’ letter or poem to any reporter or 
newspaper (J-A. 54). Indeed, the last mentioned article 
and another short one which appeared im the Panama Star 
& Hearald on February 16 do not even mention appellant’s 
name and they do not attribute any quotation or informa- 
tion contained therein to the appellant (J.A. 54). 


However, without giving appellant any advance notice 
or any opportunity to explain his part in the matter to his 
superiors, on February 20, 1964 the Personnel Director 
handed appellant notice of his proposed discharge (J.A. 
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' 55). The charges against appellant were asserted as fol- 
lows (J-A. 17-21): 


1. Conduct unbecoming a police officer— 


(a) Appellant was charged with having handed the 
aforementioned ‘‘Dear Friends’? letter and poem to two 
police officers. The poem was alleged to contain. ‘‘libelous 
_ statements referring to the Governor of the Canal Zone’’; 

and the letter was alleged to be critical, intemperate and 
' sarcastic regarding the Governor’s proposed plan for 
augmenting the Canal Zone Police Force. 


(b) Appellant was charged with having left 85 copies 
of the said letter and poem at a place in the Administra- 
tion Building where they could have been distributed to the 
public; but that before any distribution could be made, the 
said documents were sequestered. 


2. Failure to obey instructions— 


Appellant was charged with having failed to avoid local 
issuance of comments or statements which could find their 
way into the Panamanian press regarding the Governor’s 
plan to hire Panamanians on the Police Force; and for 
having made remarks critical of said plan which were 
later published in the Panama papers. 


3. Failure to obtain clearance prior to publication— 


Appellant was charged with having violated a Canal 
Zone Regulation which required employees to ‘obtain 
clearance from the office of the Governor before releasing 
for publication articles pertaining to Government activities 
in the Canal Zone.’? This charge was based on (a) appel- 
lant’s alleged distribution of the aforementioned letter 
and poem; and (b) the answers he made to the Associated 
Press reporter’s questions on February 6, 1954. 
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On March 23, 24, 1964, a hearing was held on the charges 
against appellant before a Hearing Officer selected from a 
list prepared by the Personnel Director who initially pre- 
ferred the charges against appellant (J.A. 57). This 
officer upheld appellant’s discharge, but refused to sus- 
tain part of the charges (J.A. 51; 74-81). His action up- 
holding the discharge was clearly based on the following 
illegal, unconstitutional and erroneous conclusions (J.A. 
79): 


(i) “‘that the letter and the poem which were ad- 
mittedly authorized for publication by Mr. Meehan 
were libelous, intemperate, sarcastic and contemp- 
pete, and referred to the Governor of the Canal 

one’’; 


(ii) ‘‘that Mr. Meehan acted, in concert with three 
other persons, as an individual, rather than as an 
officer of the Police Union’’; 


(iii) “‘that Mr. Meehan, in being ‘requested’. . . 
not to release information to the press concerning the 


police force augmentation proposal, was in fact being 
‘instructed’ not to do so... (T)he object was pri- 
marily to avoid ... press releases of any kind by the 
Unions”. The Hearing Officer concluded, therefore, 
that Mr. Meehan was thus instructed not to release 
any information on the police augmentation plan. 


(iv) ‘that Mr. Meehan . . . improperly published 
official information obtained in the course of employ- 
ment ... and published inaccurate information con- 
cerning ees and policies of the Canal agencies’’ 
(J.A. 80). 


On April 16, 1964, therefore, appellant was discharged 
from his position (J.A. 58). Under Canal Zone proce- 
dures, appellant was entitled to file an appeal with the 
Governor himself. He did so, but, of course, the Governor 
who was responsible for his discharge in the first place, 
bluntly and summarily denied the appeal (J.A. 58). 
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Appellant likewise appealed to the Civil Service Com- 
‘mission. On September 3, 1964, the Commission’s Ap- 
‘peals Examining Office refused to interfere with appel- 
lant’s discharge, concluding (J.A. 85-105) : 


(a) that the fanciful poem referred to hereinabove 
libeled the Governor, albeit the Commission expressly 
ruled that said poem ‘‘does not refer to Governor 
Fleming by name or title’’ (J.A. 94, 95); 


(b) that the ‘‘Dear Friends’? petition letter was 
“‘critical’’ of the Governor’s plan to hire Panamanians 
on the Police Force and was “‘derogatory in nature” 
(J.A. 96) ; 


(c) that ‘‘there is no testimony in the file to indicate 
that the agency bound itself or agreed that it, too. 
would not issue local press releases’’; hence, only the 
Unions were so bound by Management not to comment 
on the Governor’s proposed plan, albeit the Governor 


himself issued a flood of press releases on the subject 
im support of his unlawful plan. (J.A. 100-101). 


Thereafter, on February 8, 1965, the Commission’s 
Board of Appeals and Review affirmed the decision of the 
Appeals Examining Office (J.A. 60). Appellant, having 
been discharged from his position, returned to the United 
States and, with the stigma of having been dismissed for 
‘conduct unbecoming a police officer”, was forced to look 
for work and means to file the instant action (J.A. 62). 
He was finally able to obtain assistance from the Legal 
Rights Trustees of the American Federation of Govern- 
ment Employees, and the complaint herein was thus filed 
on February 7, 1966, approximately one year after the 
final decision of the Civil Service Commission (J.A. 62). 
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FACTUAL MISSTATEMENTS AND DISTORTIONS IN 
APPELLEES’ SUPPLEMENTAL BRIEF 


As stated above, the supplemental brief filed herein by 
appellees grossly misstates and distorts some of the most 
material facts involved in this appeal. Before proceeding 
any further, therefore, appellant begs leave to correct 
some of the most glaring of those distortions. 


(i) At pages 4, 5, 23, 24, 26 and 27 of their brief, appel- 
lees seek to bolster their untenable position in this case by 
contending that appellant’s conduct ‘‘took place on foreign 
soil at a time of crisis’’; ‘‘the entire Zone was a battle- 
ground’’; and ‘‘the Canal Zone was a powder keg likely 
to explode again’’. 


While it is true that on January 9, 10, 1964, there was 
extensive rioting in the vicinity of the Panama Canal 
Zone, that rioting was quelled and the Zone had returned 
to normal by January 16. Almost a month elapsed before 
the Governor of the Zone announced his illegal plan to 
add 40 citizens of Panama to the U.S. Zone Police Force; 
and it was not until February 7, 1964 that appellant’s re- 
marks im opposition to that proposal were published. 


Indeed, when the Governor announced his said plan on 
February 7, 1964, he was quoted in the Panama news- 
papers as admitting (J.A. 21) 


‘¢.. . the plan to strengthen the police corps (has) 
nothing to do with the January 9-10 disorders .. .’’ 


In any event, the record in this case is absolutely devoid 
of any evidence to show that any statements made by appel- 
lant or that any papers distributed by appellant had any 
adverse effect whatsoever on the relations between Panama 
and the United States; or that they led, directly or im- 
directly, to any further rioting or incidences or inflamma- 
tion in the Zone; or that they created any “‘clear and present 
danger to the maintenance of public order in the Canal 
Zone’’, as alleged by appellees im their said brief. These 
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contentions are mere figments in the imagination of coun- 
sel for appellees and they should be ignored by the Court 
as having no basis in truth or in the record of this case 


In fact, the record shows that when management re- 
quested the Zone union leaders on February 4, 1964, to 
keep their opposition to the Governor’s illegal plan ‘‘in 
regular channels”, the reason assigned for that request 
was not the danger of further riots or disorders but rather 
the danger of ‘‘unfavorable publicity’’ (J.A. 73). In this 
regard, the Personnel Manager’s memorandum states 
(J.A. 73): 


“J again reiterated my remarks concerning avoid- 
ance of stirring up anti-Canal Zone remarks both in 
Panama and in the United States press which could be 
used by critics of the Canal Zone who could use emo- 
tional opposition to the police plan as another example 
of the undesirable ‘Zonian’.”’ 


(ii) At pages 7, 9 and 27 of their brief, appellees seek 


falsely to leave the impression that appellant somehow 
‘<distributed indiscriminately’ 5,000 copies of an anony- 
mous letter and poem ‘‘to the general public and members 
of the police force’’. 


The truth is that appellant himself is charged herem 
with distributing only 2 copies of these papers to two 
police officers and he allegedly offered a third copy to a 
non-police officer who would not accept them. (J.A. 17). 
In truth and in fact, before this suit was commenced, the 
Executive Secretary to the Canal Zone Government ad- 
mitted in a formal memorandum dated February 14, 1964 
that (J.A. 53) 

‘there was no active distribution of the documents 


” 


(iii) At pages 8 and 22 of their brief, appellees flatly 
assert that the aforementioned ‘‘poem accused the Gov- 
ernor of being a liar and the letter was . . . designed to 
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cast doubt upon the Governor’s loyalty to the United 
States by alluding to Alger Hiss .. .”’ 


A mere reading of the poem entitled ‘‘In The Panama 
Canal Waters’? discloses that it does not even refer to 
the Governor, by either name or official position (J.A. 16). 
A similar reading of the letter likewise demonstrates that 
the only: reference to Alger Hiss therein links him not with 
the Governor, but with unnamed “‘boys in the black stripe 
pants in the State Department’’ (J.A. 14, 15). 


(iv) At pages 22 and 32 of their brief, appellees sud- 
denly claim, without any foundation im the record, that 
‘tappellant worked directly with the Governor and other 
high Canal Zone officials’. Appellees thus conclude, at 
page 22: 

‘An effective working relationship between appel- 


lant and his superiors was certainly destroyed by 
appellant’s conduct.”’ 


These factual allegations, we submit, are pure fabrica- 


tions. Appellant, a mere private on the Zone Police 
Force, had no “‘close working relationship”? of any kind 
with the Governor, Major General Fleming, and there 
isn’t a word in the entire record before the Court to sup- 
port appellees’ groundless, belated contention in this 
regard. 


(v) At page 32 of their brief, appellees spuriously and 
falsely state: ‘‘Moreover, appellant’s employment en- 
compassed circumstances clearly involving the need for 
confidentiality. In fact, the very conduct which appellant 
has been disciplined for concerned his use of information 
obtained in confidence at a meeting called by the Gov- 
ernor.”’ 


Again, there is no basis whatsoever in the record for 
this outrageous, prejudicial assertion. The meeting held 
on February 4 was held by Zone management to advise 
federal employee union Presidents that the Governor, con- 
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| trary to existing law and policy, had decided to employ 40 
Panamanians on the U.S. Police Force. This was not 
: *eonfidential information’’. Indeed, on February 7, the 
| Governor admitted in the newspapers that his ‘‘plan had 
' been in the discussion stage for some time’’. (J.A. 21). 
| And, appellees also admit in another section of very same 
| brief that ‘‘no attempt was made to deny employees the 
| right to oppose and protect the Governor’s proposed 
policy”? (Appellees’ Sup. Brief, pg. 6.) 

(vi) Finally, at pages 32, 33 of their brief, appellees, 
commenting on the Pickering decision of the Supreme 
Court, make the following statement: 

«s_.- the Supreme Court observed that if any harm- 
ful impact upon the public would have resulted from 
Pickering’s publication, such harm could readily be 
minimized by the teacher’s superiors likewise publish- 
ing information, discussing the matters raised and 
educating the public . . . In the case here, of course, 
danger existed that appellant’s inflammatory and de- 
famatory statements attacking the Governor and his 
proposal for better relations with Panama would cause 
the disruption of the orderly administration of the 
Zone before there was an opportunity for additional 
discussion and exchange of wmformation.’’ (Italics 
added) 

' But, the record in this case shows that on February 4, 
| 1964, before appellant made any statements of any kind 
| about the Governor’s plan, Zone management ‘‘leaked’’ 
news of the plan to the press (J.A. 99), then, on February 
6, the Governor himself took to the radio and television to 
| discuss his plan and he held a news conference (J.A. 24, 
25, 59). Only then and thereafter, did appellant publish 
his opposition to the proposals: : 
| Ergo, in the case at bar, the record shows, contrary fo 
appellees’ false assertions, that appellant’s superiors pub- 
' lished their own information publicly before appellant pub- 
lished any opposition thereto. 
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Having restated the true factual situation involved in 
this case and having corrected some of the factual mis- 
statements and distortions contained in appellees’ supple- 
mental brief, we now turn to the legal issues presented by 
this appeal and the effect the recent decisions of the Su- 
preme Court in Pickering v. Board of Education and 
Watts v. Seward School Board, supra, have had on those 
issues. 


ARGUMENT 
L 


Contrary to Appelees’ Contentions, It Is Settled in This 
Circuit That an Administrative Decision Removing a 
Federal Employee From His Position Must Be Set Aside if 
It Is NOT Supported by Substantial Evidence. 


In their supplemental brief, appellees state (at page 12) 
that ““The scope of judicial review in an employee dis- 
charge case is limited’’; and that, ‘‘in (their) view, a 
court is not authorized to determine whether an adminis- 
trative decision removing a federal employee is supported 
by substantial evidence’. They go on to contend: ‘‘In- 
stead, the scope of judicial review . . . is limited to deter- 
mining whether applicable procedural requirements are 
complied with and the discharge is not utterly arbitrary 
and capricious’’. 


These contentions, we submit, were rejected by Court 
and the Supreme Court years ago. Indeed, it is now 
settled law that federal courts are fully empowered to 
exercise their authority to set aside unlawful, unjust dis- 
missals of federal employees which are not supported by 
a preponderance of the evidence (Service v. Dulles, 354 
US. 363; Vitarelli v. Seaton, 359 US. 535; Pelicone v. 
Hodges, D.C. App. 1963, 320 F.2d 754; Weinberg v. Macy, 
D.C. App. 1966, 365 F.2d 897; Powell v. Zuckert, D.C. 
App. 1966, 366 F.2d 634). 


In fact, in a recent decision, this Court has made it 
abundantly clear that the Civil Service Commission must 
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' deal fairly and honestly even with mere applicants for 
federal employment, and if an applicant is unfairly ex- 
cluded (without any evidence to support his exclusion), the 
' courts in the federal system are empowered to overrule 
| the Commission (Scott v. Macy, D.C. App. 1965, 349 F.2d 
182). : 


The record before the Court in this case shows that 
appellant’s discharge was arbitrarily and capriciously ac- 
: eomplished by the Governor of the Canal Zone, who was 
' determined to compel the Canal Zone Police Force to 
accept, without question or resistance, a completely illegal 
| plan whereby the Governor would personally select and ap- 
point citizens of Panama to the Zone Police Force with- 
out compliance with the Canal Zone Merit System (which 
: is patterned after the U.S. Civil Service System) ; and in 
violation of existing federal law, which required for na- 
' tional security reasons, that aux police positions on the 
Force be filled by citizens of the United States only (J.A. 
46, 47; 61, 62). 


It is noteworthy, of course, that at xo point in appellees’ 
' supplemental brief do appellees deny that the Governor’s 
' proposed plan was totally illegal, in contravention of exist- 
| ing federal law, and in violation of the Civil Service Merit 
| System which had theretofore governed the appointment 
and retention of all police officers assigned to the Force. 


Thus, appellees are apparently prepared to concede that 
| appellant in the case at bar was discharged for opposing, 
in his capacity as President of the Police Union, a com- 
pletely illegal personnel proposal which, if adopted, would 
have had a devastating, adverse effect on all existing mem- 
| bers of the police force, appellant included, and upon the 
union over which he presided and for which he was re- 
sponsible as President. 


The record before the Court also shows that, from the 
| very outset, the Governor arbitrarily and capriciously at- 
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tempted to frustrate and muzzle all effective union opposi- 
tion to his unlawful proposal. He directed the union 
leaders ‘‘to avoid local issuance of comments or state- 
ments’’. Yet, on the very same day, he or someone on his 
staff capriciously ‘‘leaked’’ a favorable announcement of 
the illegal proposal to the local press and to Associated 
Press and New York Times personnel; and then he went on 
television and radio and held a news conference to pro- 
mote the said plan. Again, appellees do not deny in their 
supplemental brief that it was therefore the Governor, not 
appellant, who first approached the local press in Panama 
and made the first “‘comments or statements’’ regarding 
the illegal proposal. 


Appellees do admit in their supplemental brief that the 
Governor, confronted with unanimous federal employee 
union opposition to his proposed plan, actually did au- 
thorize all Zone union leaders, appellant included, openly 
to oppose the plan, provided they stayed “in regular chan- 
nels’?. No one, of course, has ever bothered to explain 
what was meant by “‘regular channels’’, when the Governor 
himself immediately took to the local Panama press, radio 
and television to promote his illegal endeavors. The point 
to be recognized here, however, is that appellant’s opposi- 
tion to the Governor’s illegal proposal was “‘expressly au- 
thorized”’ by the Governor and his staff. Yet, when appel- 
lant did oppose, he was discharged solely because he did 
not oppose “‘in regular channels’. Indeed, at page 14 of 
their supplemental brief, appellees now concede : 


‘Appellant . . . was found to have distributed . . . 
documents outside of . . . official channels.”’ 


Appellees also concede in both their main brief (at page 
15) and in their supplemental brief (at page 14) that if 
appellant was actually engaged as President of the Police 
Union in his opposition to the Governor’s plan, ““‘his con- 
duct was protected by Executive Order 10988, 27 Fed. Reg. 
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551 (1/1/62).’’ Appellees state their position in this man- 
ner: 


‘But E.0. 10988 would protect appellant only if he 
was acting in his capacity as a union representative.”’ 


As demonstrated in Appellant’s Main Reply Brief herein 
(pp. 48), no reasonable person could possibly read the 
record before this Court and conclude other than that ap- 
pellant’s opposition to the Governor’s illegal plan was 
clearly registered in his capacity as President of the Police 
Union. In fact, appellees openly concede in their supple- 
mental brief, at page 5, that ‘‘Appellant, as president of 
the police officers’ union, attended the meeting ...’’; and 
at page 5, footnote 7 and at page 6 of appellees’ main 
brief, they refer to appellant’s opposition to the Governor’s 
plan as that of ‘‘Richard Meehan, President of Canal Zone 
Lodge 1798”’. 


Accordingly, it is not surprising that appellees should 
suddenly urge this Court to retreat from the well estab- 
lished rule of law in this Cireuit which directs that a 
federal employee’s discharge cannot be sustained in this 
Court if that discharge was arbitrarily accomplished with- 
out support of a preponderance of the evidence. 


Here, the evidence shows that appellant, acting im his 
capacity as President of the Police Union and authorized 
by Executive Order 10988 and by the Governor himself to 
oppose an illegal personnel proposal of vital importance 
to his union and which was vigorously and publicly ad- 
vanced by the Governor through every local news media 
available to the Governor, was discharged solely because 
he likewise vigorously opposed the plan through ‘‘chan- 
nels’’ which were not approved in advance by the capri- 
cious Governor. 


That discharge, we submit, is totally unsupportable in 
the evidence; and it violates appellant’s most precious 
rights under the First and Fifth Amendments to the Con- 
stitution of the United States. 


24. 


IL. 


Appellant’s Discharge, Based on the Ground That He Allegedly 
Libeled the Governor, a Public Official Is Invalid Because 
There Was No Evidence of Libel: There Was No Proof 
That Appellant Acted With Malice; and the Attempted 
Suppression of Appellant’s Comments Violated the First 
Amendment to the Constitution. 


In their supplemental brief, appellees continue to con- 
tend that appellant was properly dismissed from his posi- 
tion because he made ‘‘libelous, sarcastic, defamatory”’ 
statements about the Governor of the Panama Canal Zone, 
a public official. Those statements allegedly are contained 
in the ‘‘Dear Friends”’ letter and poem found in the Joint 
Appendix at pages 12-16. 


The record is clear, however, that appellant himself was 
not the author of either of these writings. And, the record 
is equally clear that appellant actually distributed only 
two copies of those documents to other members of the 
Police Union, and he offered a third set to another person 
at Police Headquarters who did not accept the material 
from appellant. Thus, while 5,000 copies of the documents 
were allegedly duplicated, appellant’s publication of same 
was exceedingly limited. 


Moreover, a simple reading of the two documents shows 
that neither the poem nor the letter is personally libelous 
of Governor Fleming in a legal or actionable sense. The 
poem, entitled ‘‘In The Panama Canal Waters’’, is clearly 
a fanciful piece which does not refer to the Governor, 
either by name or title. The letter, which is admittedly 
hard-hitting (indeed, it was intended to stir union members 
and their friends to write to Congress in opposition to the 
Governor’s illegal, dangerous proposal), is likewise not 
libelous in a legal sense. It discusses the Governor’s pro- 
posal; it criticizes the proposal, which by then was a matter 
of open public discussion in the Canal Zone and in Con- 
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gress; but it does not libel the Governor himself. In fact, 
the letter states on its face (J.A. 14): 


‘“We do not intend to perpetrate a personal attack 
on the Honorable Governor of the Canal Zone .. .’’ 


Thus, as stated in our main brief, the main thrust of the 
letter was directed, not at the Governor personally, but at 
the unlawful policy he was promoting (J.A. 15). 


Moreover, there is no evidence of any kind in the record 
to prove that the statements critical of the Governor’s 
plan were false. And, of course, it is elementary in the 
law of libel that unless statements are shown to be false, 
they cannot be held to establish actionable libel. 


Furthermore, there is absolutely no evidence in the rec- 
ord to show that appellant acted with ‘‘actuwal malice’’ 
against the Governor when he made a trifling distribution 
of two copies of the aforementioned documents to other 
members of the Police Union. Indeed, in this Court’s deci- 
sion in this case of April 18, 1968, Circuit Judge Leven- 
thal, writing for the panel, stated, at page 21 of the slip 
eee 

- appellant had motives that seemed to him to 


be j in the interest of patriotism—and . ee was very 
likely more hot-headed than evil in design . 


Lacking evidence of ‘‘actual malice’’, therefore, appel- 
lant’s discharge was thus totally invalid under the deci- 
sions of the Supreme Court in New York Times Company 
v. Sullivan, 376 U.S. 254 (1964); Garrison v. Louisiana, 
379 US. 64 (1964); Pickering v. Board of Education, 391 
U.S. 563 (1968); and Watts v. Seward School Board, 391 
US. (1968). 


In the New York Times case, SLL the Supreme Court 
held, at page 279 et seq: 


“The constitutional guarantees [of freedom of 
speech and press] require, we think, a federal rule 
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that prohibits a public official from recovering dam- 
ages for a defamatory falsehood relating to his official 
conduct unless he proves that the statement was made 
with ‘‘actual malice’’—that is, with knowledge that it 
was false or with reckless disregard of whether it was 
false or not... 

““We hold today that the Constitution delimits a 
State’s power to award damages for libel in actions 
brought by public officials against critics of their offi- 
cial conduct ...’’ 


In Garrison v. Louisiana, supra, the New York Times 
rule was extended to a case where the District Attorney 
in New Orleans had been convicted of criminal libel for 
allegedly having libeled, defamed and lampooned 8 judges 
of the New Orleans Criminal Court. The District Attor- 
ney had publicly called the judges ‘‘sacred cows”’, ‘‘lazy’’, 
and he accused them of interfering in a vice investigation 
and as being subject to ‘‘racketeer influences’’. Garrison’s 
conviction was upheld by the Louisiana Supreme Court, 
but reversed by the United States Supreme Court, which 


stated, at pages 74, 77: 


‘‘We held in New York Times that a public official 
might be allowed the civil remedy only if he estab- 
lishes that the utterance was false and that it was 
made with knowledge of its falsity or in reckless dis- 
regard of whether it was false or true. The reasons 
which led us so to hold in New York ‘Times . . . apply 
with no less force merely because the remedy is crimi- 
nal. The constitutional guarantees of freedom of ex- 
pression compel application of the same standard to 
the criminal remedy. Truth may not be the subject of 
either civil or criminal sanctions where discussion of 
public affairs is concerned ... For speech concerning 
public affairs is more than self expression; i is the 
essence of self-government. The First and Fourteenth 
Amendments embody our ‘profound national commit- 
ment to the principle that debate on public issues 
should be uninhibited, robust and wide-open, and that 
it very well may include vehement, caustic and some- 
times unpleasantly sharp attacks on government and 
public officials ...”’ (Emphasis supplied) 
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In Pickering v. Board of Education, supra and Watts v. 
Seward School Board, supra, the Supreme Court extended 
the rule of New York Times and Garrison to the discharge 
of public employees who, like appellant herein, found it 
necessary to criticize publicly the policies of their govern- 
ment superiors. In Pickering, a school teacher was dis- 

missed for sending a letter to a local newspaper which 
| eriticized the Board of Education and the Superintendent 
of Schools. The letter sarcastically referred to the ‘‘stop 
at nothing’’ attitude of the Board and the Superintendent; 
it accused the latter of ‘‘threats’’ against teachers who 
| opposed their plans, and as ‘‘insulting voters in a free 
society.”? The letter went on to accuse the Board and 
Superintendent of practicing ‘“‘totalitarianism’’ in their 
supervision of teachers and it stated: ‘‘The taxpayers 
were really taken to the cleaners’. The Pickering letter 
concluded with these remarks: 


‘‘As I see it. the bond issue is a fight between the 
Board of Education that is trying to push tax-sup- 


ported athletics down our throats with education, and 
a public that has mixed emotions about both of these 
items because they feel they are already paying enough 
taxes, and simply don’t know whom to trust with any 
more tax money. 

“‘T must sign this letter as a citizen, taxpayer and 
voter, not as a teacher, since that freedom has been 
taken from the teachers by the administration. Do 
you really know what goes on behind those stone walls 
at the high school?’’ 


In Pickering, as in the case at bar, a hearing was held 
on the dismissal. At the hearing, the Board of Education 
charged ‘‘that numerous statements in the letter were false 
and that publication of the statements unjustifiably tm- 
pugned the motives, honesty, integrity, truthfulness, re- 
sponsibility and competence of both the Board and the 
school administration’’. The Board also charged that the 
false statements ‘‘damaged the professional reputation of 
its members ... and would be disruptive of faculty disct- 
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pline, and would tend to foment controversy, conflict and 
dissension among teachers, administrators, the Board of 
Education and residents of the district.’’ 


At the end of the hearing, the Board found Pickering’s 
statements to be false as charged. No evidence was intro- 
duced at any point in the proceedings as to the effect of the 
publication of the letter on the community as a whole or on 
the administration of the school system in particular. 
Pickering, like appellant in the case at bar, was simply 
discharged. 


Pickering thereupon appealed to the Mlinois courts. 
They found that his discharge was supported by ‘‘substan- 
tial evidence’; and they rejected Pickering’s claim that 
“his letter was protected by the First Amendment’’. More 
particularly, like appellees contend in the case at bar, the 
Illinois courts ruled that Pickering’s ‘‘acceptance of a 
teaching position in the public schools obliged him to re- 
frain from making statements about the operation of the 
schools ‘which in the absence of such position, he would 
have the undoubted right to engage in’.’’ 


The Supreme Court, on June 3, 1968, reversed the judg- 
ment of the Iinois Supreme Court in Pickering, stating at 
page 4 of the slip opinion: 


“To the extent that the Dlinois Supreme Court’s 
opinion may be read to suggest that teachers may 
constitutionally be compelled to relinquish First 
Amendment rights they would otherwise enjoy as citi- 
zens to comment on matters of public interest in con- 
nection with the operation of the public schools in 
which they work, it proceeds on a premise that has 
been unequivocally rejected in numerous prior deci- 
sions of this Court. E. g., Wieman v. Updegraff, 344 
US. 183; Sheldon v. Tucker, 364 US. 479; Keytshian 
v. Board of Regents, 385 U.S. 589’’. 


Mr. Justice Marshall, writing for the Court, went on to 
conclude as follows, at pages 10, 11 of the slip opinion: 


«It is therefore perfectly clear that, were appel- 
lant a member of the general public, the State’s power 
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to afford appellee Board of Education or its members 
any legal right to sue him for writing the letter at 
issue here would be limited by the requirement that 
the letter be judged by the standard laid down in New 
York Times. 

“| . In Garrison, the New York Times test was 
specifically applied to a case involving a criminal defa- 
mation conviction ae from statements made by 
a district attorney about the judges before whom he 
regularly appeared. 

‘“<While criminal sanctions and damage awards have 
a somewhat different impact on the exercise of the 
right to freedom of speech from dismissal from em- 
ployment, it is apparent that the threat of dismissal 
from public employment is nonetheless a potent means 
of inhibiting speech... 

‘In sum, we hold that in a case such as this, absent 
proof of false statements knowingly or recklessly 
made by him, a teacher’s exercise of his right to speak 
on issues of public importance may not furnish the 
basis for his dismissal from public employment .. .”” 
(Emphasis supplied) 


On the very same day, June 3, 1968, the Supreme Court 
' also vacated a judgment of the Supreme Court of Alaska 
in Watts v. Seward School Board, 391 US. and re- 
manded that case for further consideration in light of the 
Court’s decision in Pickering. In Watts, two teachers were 
' discharged for publicly circulating an Open Letter to the 
' School Board which was extremely critical of the Board 
and the School Superintendent; and with circulating a 
' petition to recall the members of the Board. Watts was 
' also charged with soliciting other teachers to join a group 
' whose purpose was to oust the Superintendent; and the 
other teacher, Blue, was accused of making a speech to the 

Longshoremen’s Union in an attempt to obtain support for 
' the recall election. These actions by Watts and Blue were 
held by the School Board ‘‘to bring the teaching profes- 
sion into public disgrace and disrespect’? and said actions 
were held to constitute ‘‘an act of immorality’ as defined 
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inthe Alaskan Code. But, as indicated above, the Supreme 
Court of the United States reversed a judgment uphold- 
ing Watts’ and Blue’s discharge, again holding, in effect, 
that ‘“‘absent proof of false statements knowingly or reck- 
lessly made by him, a teacher’s exercise of his right to 
speak on issues of public importance may not furnish the 
basis for his dismissal from public employment’’ (Picker- 
ing v. Board of Education, 391 US. 563). 


Applying the rule of New York Times, Garrison, Picker- 
ing and Watts to the case at bar, we submit, this Court 
must reverse the judgment of the District Court and di- 
rect that appellant be reinstated to his position for the 
following reasons: 


1. The record here is devoid of any evidence to show 
that appellant’s statements were ‘‘false.’’ 


2. The record here is devoid of any evidence to show 
that appellant knowingly or recklessly made false state- 
ments about his superiors, i.e., it is devoid of any proof of 
“<malice’’. 

3. The record here is devoid of any evidence to show 
that, even if appellants’ statements were “knowingly or 
recklessly false’’, those statements resulted in “any harm- 
ful effects’’. In this regard, the Supreme Court stated in 
Pickering, at page 11 of the slip opinion, footnote 6: 


“‘Because we conclude that appellants’ statements 
were not knowingly or recklessly false, we have no 
occasion to pass upon the additional question whether 
a statement that was knowingly or recklessly false 
would, if it were neither shown nor could reasonably 
be presumed to have had any harmful effects, still be 
protected by the First Amendment.”’ 


4. The record here is likewise devoid of any evidence to 
show, as required by Pickering, 


(i) that appellant had any ‘‘close working relationship” 
with the Governor requiring personal loyalty or personal 
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day-to-day discipline between the two; indeed, the eon- 
: trary is trne—appellant is a mere police private, the Gov- 
: ernor, the head of the entire Canal Zone Government. 


(ii) that appellant’s statements violated any close, con- 
: fidential relationship with the Governor; 


(iii) that appellant’s statements actually damaged the 
professional reputation or standing of the Governor; or 
| that such statements actually resulted in any controversy 
' or strife in Panama, or that same adversely affected the 
relations between Panama and the United States; or 


| (iv) that appellant’s statements actually had any im- 
' pact ‘beyond their tendency to anger the Governor’’. 


5. Finally, the record here, contrary to the record in 
| Pickering, shows that the Governor had readily available 
to him in the Zone news media of various types which he 
could use and indeed did use to rebut appellant’s state- 
ments and to promote his (the Governor’s) illegal per- 
sonnel proposal. 


CONCLUSION 


For all of these reasons, and those already expressed in 
appellant’s Main Brief and Reply Brief, we urge the Court 
' to reverse the judgment of the District Court and to di- 
rect that appellant be reinstated to his position. 


Respectfully submitted, 


Epwazp L. Mrrzican 
Attorney for Appellant 
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| 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE OL STRICT OF COLUMBIA CIRCUIT 


No. 
Richard D. Meehan, 


Vv. 


John W. Macy, 
et al, 


ON PETITION FOR REHEARING EN BANC 


When this Court granted the petition for rehearing 
| 
en bane in this case, newly-appointed counsel for appellees 


telephoned counsel for appellant and requested his consent 
to the filing of a Supplemental Brief on behalf of appellees. 
That consent was immediately grmted on the assumption appellees 


desired simply to discuss the effect the Supreme Court's 
| 


recent decisions in Pickering v. Board of Education, 391 U.S. 


563, and Watts v. Seward School Board, 391 U.S. i, had on 


this case. 


Unfortunately, however, the supplemental brief now 
filed by appellees has pai nt attexion to those two 
crucial decisions of the Supreme Court. Instead, appellees 
have utilized same grossly to distort the facts of this case 
and to seek by various means to prejudice this Court against 
the appellant. Accordingly, appellant has sought and obtained 


leave to file this reply brief, its purpose being (a) to endeavor 
case in proper focus; and (b) to 
urge this Court to epoiy the reasoning of Pickering, Watts, 
New York Times v. Sullivan and Garrison v. Louisiana to the case 
the judgment of the 
District Court whereby the complaint rein was dismissed and 


appellant, a brave police officer, was left permanently removed 


from his position of federal employment. 


The True 
For a period of 6 years prior to February, 1964, 
appellant Meehan was a Veterans Preference employee of the 
United States, employed as a Police Private in the Police 
Division of the Panama Canal Zone Government at a salary of 
$7,871. per year(J.A.41). Over the years from 1958 to 1964, 
appellant consistently enjoyed performance ratings of 


"satisfactory" or better. In fact, shortly after he joined 


the Police Force in 1958, he was seriously wounded in action 


defending the Zone against Panamanian rioters (J.A.42). 


“= 


Prior to his service on the Police Force, appellant served 


| 
overseas in the United States Army (J.A.42). 


During the years appellant served on the; Zone Police 


Force, he was also a member of the Canal Zone Police Lodge 
if 


of the American Federation of Government Employees, a labor 


organization made up entirely of U.S. citizen officers 


employed on the Zone Police Force (J.A.41). By 1964, appellant 


had been elected i ‘ < Lodge and was reé 


presenting 
the Lodge in ail wanagement negotiations endl metersons 
with the Governor, Lt. Governor and Personnel Director of the 
Zone Government (J.2.41,47 et sec.). | 
Over the years from 1958 (when appellant was wound— 
ed in action defending the Canal Zone against Pananjanian 
rioters) to 1964, relations between the United States and 
Panama regarding the Canal Zone were consistently strained and 


unfavorable. Panama demanded more and more jurisdiction and 


control over the Zone itself, and when the United States re- 
sisted those demands, wild Panamanian mobs would attack the 


Zone and engage in rioting ani destruction of property. On 


each occasion, the Canal Zone Police Force was the main, and 
a Senn OCC WES the main, and 


sometimes the only, source of protection for the Zone itself, 


all United States property located therein (including the 
Panama Canal), and all United States citizens assigned to 


shysical m the 


alweys matters of vital importance 


to the United States 


1apor organizations (T.2.46,47) - 
Hence, in ‘ when Congress pursuant to 
our Government by Panama, enacted 
statutes pursuant 3 i tates positions of 
employment in the a openec to citizens of Panama, 


ty careful to emohasize that security 


(Canal Zone Code, Section 147; Public Law 87-845; House Report 


No. 1869, 85%h Congress, 2c. Session, pPgS- 17,18). For example, 
House Report 1869, supre, stated at pages 17, 18 (J-A,46,47) : 


, “Section 8 (now Section 147 of the 
Code) provides for the designation of certain 
positions in the Canal Zone 4s "security posi- 
tions" which are to be Filled only b United 
States citizens.--- 


“Section 8 is necessary in order to pro- 
tect the interests of the United States 
Government in the Canal Zone which are directly 
related to the national security and the 
national policy." 


and, at page 14 of the same Report, it was stated: 


ah 


"The Comal 


en appellant was removed from 


his position under the circumstances set forth hereinbelow, 


the Canal Zone Police Force was continuously comprised of 


these positions were open 


only (J.A.47). 
With this background, on February 4, 1964,! the 
Personnel Director of the Canal Zone Government and the 


| 
=. Governor of the Zone summoned officers of the various 


ce 


federal employee unions in the Zone to a labor-management 


meeting (GENE 


capacity as President o 


of Government Employees (J.A.47); and_he attended cogether 


with other officers of the union (J.A.91). When this meeting 


was convened, the Personnel Director announced that Governor 


Fleming, without making any prior application to Congress for 
permission to do_ so, had decided to make a namennian to 
Panama _by employing 40 citizens of Panama_as police officers 
on the Panama Canal Zone Police Force (J.A.45-47; 71-73). 


All of the union representatives present at that 
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meeting "expressed _ st covosition to this plan" (0.A.72); 
and one union, th Labor Union-Metal Trades Council 
of AFL/CIO, advised management it"would use all possible 


means available...at the Washington level to prevent the employ- 


izens as Canal Zone policemen" 


Confronted with this unanimous union opposition to 
ch obviously was contrary 


the Governor's proposal, a pian whi i 


+o the law as passed bv Congress, the Personnel Manager simply 
proceeded to “caution 4 revresentatives to keep their 
opposition in regular includi appeals to Congress 
(J.A.72); to avoid local issuence of comments or statements 
which could be used by the Panamanian press to inflame the 
difficulties between Panama and the United States (J.A.72); and 
to avoid “anti-Canal Zone remarks both in Panama and in the 


United States press which could be used by critics of the 


Canal Zone who could use emotiona 1 opposition to the police 


plan as another example of the undesirable 'Zonian'." (J.A. 73) 


In spite ofthese directions, however, that all 
concerned (management and labor officials alike) should “avoid 
local issuance of comments and statements"regarding the 
Governor's plan, management itself on the very same day, 
February 4, 1964, leaked news of the Governor's plan to a 


group of reporters (J.A.99). And, two days later, on 


February 6, 1964, the Governor hi Lf formally announced his 
proposal to both the Associated Press and to the focal 
Panama Star & Herald and Panama American (J.A.48). He also 
released local radio and television announcements regarding 
his plan (J.A. 24,25,59). Thus, the February 7, 1964 editions 
f the Pamama Star & Herald and Panama American both darried 
boldly-headlined, front page articles centered anaes the 
Governor's announcement (J.A.43). The Panama Star & Herald's 
front page headline on February 7, 1964 stated (J.A.21): 
"OZ To Bring Panamanians Into Police" | 
The sub-heading forthe story itsdf, which was credit- 
ed.to the Associated Press, stated (J.A.21): 
"Fleming Denies Security Affected." : 


The first paragraphs of the Star & Herald article 


on February 7, 1964 then went on to read as follows (J.A.21): 


"Governor Robert J. Fleming, Jr. yesterday 
revealed plans to bring Panamanian nationals into 
the Canal Zone Police soon... 


: "He said the plan to strengthen the police 
corps had nothing to do with the January 9-10 
disorders, ‘although this helped to expedite’ 
the plan which has been in the discussion stage 
for some time. 


"Fleming said 40 new police recruits, about 
half of them Panamanians, would join the Force 
before the end of the fiscal year. 

| 

"This will be a preliminary step toward 
eventual reinforcement of the Zone Police by 
about 100 men, half of whom would be Panamanian 
nationals....." 


After management "leaked" news of the Governor's 
proposed plan to the press on February 4, reporters for the 
Associated Press and New York Times approached appellant 
herein, in his capacity as President of the Police Union, 
and asked for the Union's position regarding the Governor's 
plan (J.A. 48). Inasmuch as management had released the plan 
to the press andithe Governor had scheduled a news conference 
with newspaper, xadio and television reporters to promote 
same, appellant (acting exclusively in his capacity as President 
of the Police Union) briefly answered some of the questions 
put to him by an Associated Press reporter (J.A. 48). Thus, 


on February 7, 1964, the following appeared in the Panama 


Star and Herald, in the same article which carried a report 


of the Governor's news conference regarding his highly contro- 


versial plan (J-A. 49): 


"Richard Meehan, President of Canal Zone 
Police Lodge 1798 (AFL/CIO), described the 
plan as a dramatic inroad and a breach of the 
Canal Zone security system. 


“He stressed the present police force 
is a highly trained organization entrusted 
with strategic functions in the Zone, among 
those normally carried out by the Federal 
Bureau of Investigation, the Secret Service, 
the Border and Harbor Patrol and the operation 
of the penitentiary and penal system. 


"“Panamanians' loyalty in carrying out! 
these tasks can be questioned", Meehan said. 
He added: "The U.S. Government spent two 
million dollars training and equipping the | 
Panamanian National Guard for riot control, 
and they failed to respond when they were 
needed. 

“Meehan said the plan will cause 'a | 
large numbex' of skilled North American help 
to quit and go home. The Pilots Association, 
he said, already has fired off a protest =e 
Secretary of the Army Cyrus Vance. 


“Meehan also contended that the inclusion 
of Panamanians was a violation of Canal treaty 
rovisions establishing that certain jobs 
aoe ‘security positions' could be held, 
nly by United States citizens. The police 
cores 3 in this category, Meehan stated. “l/ 


When defendant Fleming's announcement regarding his 


bizarre plan was carried by the Associated Press in newspapers 

throughout the United States on February 7, 1964, Congressional 
| 

reaction was immediate and exceedingly adverse (J.A- 63). For 


example, Congressman Flood, of Pennsylvania, referring to a 


Washington Post article regarding the Governor's announcement 
labeled the plan "Tantamount to Treason" (J.-A. 63). iIn a state- 


| 
ment on the House floor on February 7, 1964, the Congressman went 


+> >—————- 

1/ The record before the Court shows that in numerous publica- 
tions prior to February 1964, defendant Fleming had repeatedly 
advanced his own personal view, both publicly and privately, that 
in order to keep the peace in Latin America, security forces in 
each nation should consist of both U.S. and local nationals on 
the same Police Force, but up to and including February, 1964, 

he never ventured to make any such proposal to Congress (J.A. 48). 
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on to state (J.A. 64): 


9, 1964 attempted Re 

on the Canal Zone and 

a of years, the Governor's 
hocking, is not surpris- 
ican stands regarding the 


* 


ial Zone 


yd O% kh 


bebe! ashen 


announcenmene, 
ing in view of 
sovereignty of th nee ces over the Ca 


vob 
' 


— meni ee 
and Panama Canal. 


emphasize that this 
mere routine matter but an 
the legitimate vital in- 


reves 


Pct j]O jo 


e Panama Canal." 
mphasis added) 


} 


Similar strong opposition to Governor's publicly 
announced plan was contained in a letter the Chairman of the 


House Subcommittee on we nt to the Under Secretary 


of the Army (J.-A. 66-68). In this letter, the Committee Chairman 


stated: 


“Tt am greatly concerned over the action of 
Governor Fleming in exempting 40 positions from 
the Merit System in the Canal Zone Police Force for 
the avowed purpose of appointing Panamanians. Quite 
aside from the fact that it does not appear to be 
proper to have any work force partially composed of 
Merit Svstem employees with the rest exempt, I submit 
that there is no justification either in the law or 


the legislative history of the law to justify this 


CcCOUrSEeE..- 


"J .since police positions have been designated 
as security positions, it would appear that any attempt 
to take a partion of them from the security classifica- 
tion is contrary to law. Under the circumstances, I 
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ou to rescind the order by which 40 positions 
in the Canal Zone police would be removed from the 
Merit Svstem and filled by direct appointment of the 
Governor, without reference to any qualifications 
other than Panamanian citizenship. It would appear 
that orderly procedure would dictate that hearings 
be held by appropriate committees of the Congress 
before such action was taken so that the law could be 


amended to permit such action, if it appeared that it 
was desirable to do so." 7 


(Emphasis added) 


The Court will that during the labor-manage- 


{ 
i 
= 


ment meeting on February 4, the Governor's Personnel Director 


: 79 . : 2 | ‘ . 
advised appellant and the other union leaders present at that 


meeting that Management had no objection to any steps the 
| 


hannels, including lappeals to 
Congress" (J.A. 72). Accordingly, Police Lodge 1798's principal 


officers (not appellant acting alone) prepared a "Dear Friends" 


letter which was reoroguced on paper "purchased by the Union" 


and which was designed solely for Union consumption and certain 
I 


of their selected friends upon their request (J.A. 50). The 


sole purpose of this letter, as stated on its face, was to urge 


SSS 


2/ The Court's attention is directed to the fact that the Governor' 
announced plan struck at the very heart of the Canal ‘Zone Police 
Force Merit System--a matter of vital interest to all police 
employees and their union. Hence, it was not only proper but 
necessary and essential for appellant, the President |of the Union, 
to express the Union's opposition to the proposal once the 
Governor himself publicly announced his intention promptly to 
put his plan into. effect. As the record in this case shows, the 
Governor's purpose from the very beginning was to restrict and 
stifle all effective opposition to his illegal plan. 

(Emphasis added) 
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Union members and frie “to write your 


Lite 


+ + 


hard-hitting texminolosy. 
Congress to stop the Governor’ 
Dy no means as "hard-hitting" 


ne plan, which was voiced on the £1 = the House of Representa- 


tives; and in essence, ii ughe the same relief in Congress as 


Oo: l the Under Secretary o 
the Army. In any event, the said "Dear Friends" letter read 


essentially as follows (J.A. 12-15): 


"In announcing that he planned to hire 40 new 
policemen in the very near future of which 20 would 
be Panamanians, the Honorable Governor of the Canal 
Zone pointed out that this would not jeopardize the 
security of the Canal Zone. He fails to note that 
foreign inationals are not allowed to take loyalty 
oaths to the U.S. Government and could not be punished 
(with exception of losing their job) if during a riot 
they refused to obey orders or went to the extreme of 
taking part in the riots...We assume...that the 
Governor has not been informed of the...acts of one 
Edgar Harrison (a Panamanian employed by the Government 
of the Zone) or chose to ignore this point as it is 
somewhat unfavorable to his position. Mr. Harrison was 


the Terminal Security Guard who not only took part in 


the riots of January 9, but was identified! as on 
the snipers. The same Canal Zone Government, under 


took no action against Mr. Harrison other than to 
terminate his services with the Canal Zone! Company and 
escort him across the boundary...It is inconceivable 

to us how Governor Fleming, a Major General in the U.S. 
Army, can conceive that a man will be able!to practice 
two loyalties simultaneously. Since the time of Christ, 
man has been admonished that no man can serve two 
masters, for will hate the one and cling to the 


on to conclude 


with an urgent request 2¢ is i itions be sent to 


Congress in opposition to the Governor's plan (J.A. 15). 


Appellees readily admit in the record before the Court 
that appellant was not the author of the said "Dear Friends" 
letter (J.A. 33,52); that h 


mimeographed (J.A. 33,52). Appellees also openly admit that 
appellant was not the author of a fanciful poem entitled “In 
The Panama Canal Waters" which was reproduced with the "Dear 
Friends" letter (J.A. 34, 52). That poem was weitten by one 
A.C Payne, an employee of the Panama Canal Company (ga. 34,52). 


Appellees also admit that reproduction of the said letter and 


poem was cleared by appellant with the legal advisor ‘to the 


Police Union, and that the legal advisor, not appellant, actually 
arranged for the reproduction of those documents (J.A. 35,52). 


Appellees admit further that, after reproduction, appellant 


== 


these ito Police Union members 


5 copies of 


he Canal Zone 
Government before jth i : istxribi by appellant to anyone 
@lse (J-A. 36,53): 3 id Executive Secretary unqualifiedl 
stateé in a memorandum February 14, 1964 concern- 
ing the matter that “there was ; istribution' of the 
Gocuments, and that the few copies which had been released be- 
fore the others were sequestered had simply been made available 
“as people became aware of their existence and asked for them" 
(J.A. 53). It was also readily conceded by appellees in the 
court below that appellant “was not_on duty when he distributed 


the few copies of the documents in question at the Balboa Police 


Station" (J.A. 53). 


In any event, on the morning of February 14, 1964, 


the “Dear Friends" letter or poem were ever referred to in the 
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local newspapers, the Governor, the Personnel Director and others 
in the Canal Zone Government met and decided that appellant must 
be discharged for opposing the Governor's plan (J.A. 53). Later 


that same day, the Panama American carried a short article 
| 


under the heading "Loyalty of R P Men as C Z Cops Challenged 


By Zone Citizens", which stated in part (J.A. 54): 


"Canal Zone Gov. Robert J. Fleming, Jr.'s plan 
tohire Panamanians for the Canal Zone Police Force 
is another concession to the forces desiring to see 
U.S. influence abroad destroyed, according to a 
"citizens committee' statement now circulating in 
the zone. 


"In a protest to Fleming's intention to hire 110 
policemen, many of them Panamanians, the committee 
takes issue with statements made by FGETS on the 
loyalty of foreign nationals... 


"Canal Zone citizens are urged in the statement 
to write to their Congressmen advising them of ‘the 
true facts'. The statement said that without this 
support ‘Panama could well become another Cuba: '" 

(Emphasis supplied) | 


It should be understood at this point that appellees 


do not in any manner assert that appellant solicited the last 
mentioned news article, or that he distributed any copy of the 
"Dear Friends" letter or poem to any reporter or newspaper 


(J.A. 54). Indeed, the last mentioned article and another 


short one which appeared in the Panama Star & Herald on February 
16 do not even mention appellant's name and they do not attribute 
any quotation or information contained therein to the appellant 


(J.-A. 54). 


However, without giving appellant any advance notice 


or_any opportunity to explain his part in the matter to his 


superiors, on February 20, 1964 the Personnel Director handed. 
appellant notice of his proposed discharge (J.A. 55). The charges 
against appellant were asserted as follows (J.A. 17-21): 

l. Conduct unbecoming a police officer-- 

(a) Appellant was charged with having handed the 
aforementioned “Dear Friends" letter and poem to two police 
officers. The poem was alleged to contain "libelous statements 
referring to the Governor of the Canal Zone"; and the letter 
was alleged to be critical, intemperate and sarcastic regarding 
the Governor's proposed plan for augmenting the Canal Zone 
Police Force. 

(b) Appellant was charged with having left 85 copies 
of the said letter and poem at a place in the Administration 
Building where they could have been distributed to the public; 
but that before any distribution could be made, the said docu- 
ments were sequestered. 

2. Failure to obey instructions-—- 

Appellant was charged with having failed to avoid local 
issuance of comments or statements which could find their 
way into the Panamanian press regarding the Governor's plan 
to hire Panamanians on the Police Force; and for having made 


remarks critical of said plan which were later published in the 
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Panama papers. 


3. Failure to obtain clearance prior to publication-- 


Appellant was charged with having violated a Canal 


Zone regulation which required employees to "obtain clearance 
| 


from the office of the Governor before releasing for publication 


articles pertaining to Government activities in the Canal Zone". 


This charge was based on (a) appellant's alleged distribution 
of the aforementioned letter and poem; and (b) the answers he 
made to the Associated Press reporter's questions on February 6, 
1954. 

On March 23, 24, 1964, a hearing was held on the 


charges against appellant before a Hearing Officer selected 


from a list prepared by the Personnel Director who initially 


preferred the charges against appellant (J-.A. 57). This officer 
upheld appellant's discharge, but refused to sustain part of 

the charges (J.A. 51; 74-81). His action upholding the discharge 
was clearly based on the following illegal, unconstitutional and 


erroneous conclusions (J.A. 79): 
| 


(i) "that the letter and the poem which were 
admittedly authorized for publication by Mr. Meehan 
were libelous, intemperate, sarcastic and contemptuous, 


and referred to the Governor of the Canal Zone"; 
| 


(ii) “that Mr. Meehan acted, in concert with three 
other persons, as_an individual, rather than as _an 
officer of the Police Union"; 


(iii) "that Mr. Meehan, in being ‘requested’... 
not to release information to the press concerning 


-17- 


the police force augmentation proposal, was in fact 
being ‘instructed’ not to do so...(T)he object was 


primarily to avoid...press releases of any kind by 


the Unions". The Hearing Officer concluded, therefore, 
that Mr. Meehan was thus instructed not to release 
any information on the police augmentation plan. 


(iv) "that Mr. Meehan...improperly published 
official’ information obtained in the course of employ- 
ment...and published inaccurate information concerning 
activities and policies of the Canal agencies" (J.-A. 
80). 

On April 16, 1964, therefore, appellant was discharged 
from his position ({J.A. 58). Under Canal Zone procedures, 
appellant was entitled to file an appeal with the Governor 


himself. He did so, but, of course, the Governor who was 


responsible for his discharge in the first place, bluntly and 


summarily denied the appeal (J.A. 58). 


Appellant likewise appealed to the Civil Service 
Commission. On September 3, 1964, the Commission's Appeals 
Examining Office refused to interfere with appellant's discharge, 
concluding (J.-A. 85-105): 

(a) that the fanciful poem referred to hereinabove 

libeled the Governor, albeit the Commission expressly 

ruled that said poem "does not refer to Governor 

Fleming by name or title” (J.-A. 94,95); 

(b) that the "Dear Friends" petition letter was 


"critical" of the Governor's plan to hire Panamanians 
on the Police Force and was "derogatory in nature" 


(J.-A. 96)? 


(c) that "there is no testimony in the file to 


indicate that the agency bound itself or agreed that 


it, too, would not issue local press releases"; 


hence, only the Unions were so bound by Management 


not to comment on the Governor's proposed plan, albeit 


the Governor himself issued a flood of press releases 
on the subject in support of his unlawful on (J.A. 
100-101) . hee 
Thereafter, on February 8, 1965, the Commission's 
Board of Appeals and Review affirmed the decision of the Appeals 
Examining Office (J.A. 60): Appellant, having been discharged, 
from his position, returned to the United States and, with the 
stigma of having been dismissed for "conduct mnbecoming a 
police officer", was forced to look for work and means to file 
the instant action (J.A. 62). He was finally able to obtain 
assistance from the Legal Rights Trustees of the Amie 
Federation of Government Employees, and the complaint herein was 


thus filed on February 7, 1966, approximately one year after the 
| 


final decision of the Civil Service Commission (J.A. 62). 


Factual Misstatements and Distortions 


In Appellees’ Supplemental Brief 


As stated above, the supplemental brief filed herein 
by appellees grossly misstates and distorts some of the most 
material facts involved in this appeal. Before proceeding any 
further, therefore, appellant begs leave to correct some of the 


-19- 


most glaring of those distortions. 

(i) at pages 4,5,23,24,26 and 27 of their brief, 
appellees seek to bolster their untenable position in this case 
by contending that appellant's conduct "took place on foreign 
soil at a time of crisis"; "the entire Zone was a battleground"; 
and "the Canal Zone was a powder keg likely to explode again". 

While it is true that on January 9,10, 1964, there was 
extensive rioting in the vicinity of the Panama Canal Zone, that 
rioting was quelled and the Zone had returned to normal by 
January 16. Almost a month elapsed before the Governor of the 
Zone announced his illegal plan to add 40 citizens of Panama to 


the U.S. zone Police Force; and it was not until February 7, 1964 


that appellant's remarks in opposition to that proposal were 


published. 


Indeed, when the Governor announced his said plan on 


February 7, 1964, he was quoted in the Panama newspapers as 


admitting (J+A.21) 


"..-the plan to strengthen the police corps 
(has) nothing to do with the January 9-10 disorders..." 


In any event, the record in this case is absolutely 
devoid of any evidence to show that any statements made by 
appellant or that any papers distributed by appellant had any 


averse effect whatsoever on the relations between Panama and 


adverse effect whatsoever oh =e ee .—~—S 


the United States; or that they led, directly or indirectly, 
to any further rioting or incidences or inflamation in the 
Zone; or that they created any "clear and present danger to 
the maintenance of public order in the Canal Zone", as alleged 
by appellees in their said brief. These contentions are mere 
figments in the imagination of camsel for appellees ana they 
should be ignored by the Court as having no basis in truth or 


in the record of this case. 

In fact, the record shows that when management 
requested the Zone union leaders on February 4, 1964 to Keep 
their opposition to the Governor'sillegal plan "in regular 
channels", the reason assigned for that request was not the 


danger of further riots or disorders but rather the danger of 


"unfavorable publicity" (J.A.73). In this regard, the 


Personnel Manager's memorandum states (J.A.73): 


"I again reiterated my remarks concerning 
avoidance of stirring up anti-Canal Zone remarks 
both in Panama and _ in the United States press 
which could be used by critics of the Canal Zone 
who could.use emotional opposition to the police 
plan as another example of the undesirable 
*Zonian'." 


(ii) At pages 7, 9 and 27 of their brief, appellees 


seek falsely to leave the impression that appellant somehow 
| 
"distributed indiscriminately" 5,000 copies of an anonymous 


letter and poem "to the general public and members of the 
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police force”. 


The truth is that appellant himself is charged herein 
with distributing only 2 copies of these papers to two police 
officers and he allegedly offered a third copy to a non-police 
officer who would not accept them. (J.A.17). In truth and in 
fact, before this suit was. commenced, the Executive Secretary 
to the Canal Zone Government admitted in a formal memorandum 
dated February 14, 1964 that (J.A.53) 


“there was no active distribution of the 
documents..." 


(iii) At pages 8 and 22 of their brief, appellees 
flatly assert that the aforementioned "poem accused the 
Governor of being a liar and the letter was...designed to cast 
doubt upon the Governor's loyalty to the United States by 
alluding to Alger Hiss..." 

A mere reading of the poem entitled "In The Panama 


Canal Waters” discloses that it does not even refer to the 


Governor, by either name _or official position (J.A.16). A 


similar reading of the letter likewise demonstrates that the 


only reference to Alger Hiss therein links him not with the 
Governor, but with unnamed "boys in the black stripe pants 
in the State Department" (J.A.14,15). 

(iv) At pages 22 and 32 of their brief, appellees 


suddenly claim, without any foundation in the record, that 
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"appellant worked directly with the Governor and other high 


Canal Zone officials". Appellees thus conclude, at page 22: 
"An effective working relationship : 

between appellant and his superiors was 

certainly destroyed by appellant's conduct." 

These factual allegations, we submit, are pure 
fabrications. Appellant, a mere private on the Zone Police 
Force, had no "close working rdationship of any kind with the 
Governor, Major General Fleming, and there isn't a word in the 
entire record before the Court to support appellees’ groundless, 
belated contention in this regard. | 

(v) At page 32 of their brief, appellees spuriously 
and falsely state: "Moreover, appellant's AS encom= 
passed circumstances clearly involving the need for contidentia' 


lity. In fact, the very conduct which appellant has been 


disciplined for concerned his use of information obtained in 


confidence at a meeting called by the Governor." 

Again, there is no basis whatsoever in the xecord 
for this outrageous, prejudicial assertion. The meeting held 
on February 4 was held by Zone management to advise federal 
employee union Presidents that the Cnn CE exist— 
ing law and policy, had decided to employ 40 Panamanians on the 
U.S. Police Force. This was not "confidential information". 
Indeed, on February 7, the Governor admitted in the newspapers 
that his “plan had been in the discussion stage for some time". 


(J.A.21). And, appellees also admit on another section of 
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very same brief that "no attempt was made to deny employees 


the right to o se and protest the Governor's proposed licy" 


(Appellees Supp.Brie£, pg.6.) 


(vi) Finally, at pages 32,33 of their brief, appellees, 
commenting on the Pickering decision of the Supreme Court, make 
the following statement: 


".,.the Supreme Court observed that if 
any harmful impact upon the public would 
have resulted from Pickering's publication, 
such harm could readily be minimized by the 
teacher's superiors likewise publishing 
information, discussing the matters raised 
and educating the public...In the case here, 
of course, danger existed that a liant's 
inflammatory and defamatory statements 
attacking the Governor and his proposal for 
better relations with Panama would cause the 
disruption of the orderly administration of 
the Zone before there was an opportunity for 
additional discussion and exchange of informa- 
tion." 

(Italics added) 


But, the record in this case shows that on February 
4, 1964, before appellant made any statements of any kind 
about the Governor's plan, Zone management "leaked" news 
of the plan to the press (J.A.99), then, on February 6, the 
Governor himself took to the radio and television to discuss 


his plan and he held a news conference (J.-A. 24,25,59). Only 


then and thereafter, did appellant publish his opposition to 


the proposals. 


Ergo, ‘in the case at bar, the record shows, contrary 


to _appellees' false assertions, that appellant's superiors 


-24- 


published their own information publicly before appellant 


published any opposition thereto. 


* * * 


| 
Having restated the true factual situation involved 


in this case and having corrected some of the factual mis- 
statements and distortions contained in appellees’ supplemental 
brief, we now turn to the legal issues presented by this appeal 
and the effect the recent decisions of the Supreme court in : 
Pickering v. Boardof Education and Watts v- Seward School 


Board, supra, have had on those issues. 


I 
Contary To Appellees‘ Contentions, It Is 
Settled In This Circuit That An Administra- 
tive Decision Removing A Federal Employee 


From His Position Must Be Set Aside If It Is 
Not Supported By Substantial Evidence. 


In their supplemental brief, appellees state (at page 
12) that "Tne scope of judicial review in an employee discharge 
case is limited’; and that, "in (their) view, a court is not 
authorized to determine whether an administrative decision re- 
moving a federal employee is supported by Sonetantiad eviaences 
They go on to contend: "Instead, the scope of judicial review... 
is limited to determining whether applicable procedoras rectiee 


ments are complied with and the discharge is not utterly 


arbitrary and capricious". 


These contentions, we submit, were rejectéd by this 
Court and the Supreme Court years ago. Indeed, it is now 
settled law that federal courts are fully empowered to exercise 
their authority to set aside unlawful, unjust dismissals of 
federal employees which are not supported by a preponderance 
of the evidence (Service v. Dulles, 354 U.S. 363; Vitarelli v. 
Seaton, 359 U S. 535; Pelicone v. Hodges, D.C. App. 1963, 320 
F.2d 754; Weinberg v. oe. D.C. App. 1966, 365 F.2d 897; 
Powell v. Zuckert, D.C. App. 1966, 366 F.2d 634). 

In fact,!in a recent decision, this Court has made 
it abundantly clear that the Civil Service Commission must 
deal fairly and honestly even with mere applicants for federal 
employment, and if an applicant is unfairly excluded (without 
any evidence to support his exclusion), the courts in the 
federal system are’ empowered to overrule the Commission (Scott 
v. Macy, D.C. App. 1965, 349 F.2d 182). 

The record before the Court in this case shows that 
appellant's discharge was arbitrarily and capriciously accom- 
plished by the Governor of the Canal Zone, who was determined 
to compel the Canal Zone Police Force to accept, without 
question or resistance, a completely illegal plan whereby the 
Governor would personally select and appoint citizens of 
Panama to the Zone Police Force without compliance with the 


Canal zone Merit System (which is patterned after the U.S. 


Civil Service-System); and in ‘violation of existing federal law, 
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which required for national security reasons, that all eee 
positions on the force be filled by citizens of the United 
States only (J.A. 46, 47; 61,62). 

It is noteworthy, of course, at no point in appellees 
supplemental brief do appellees deny that the Governor's pro- 
posed plan was totally illegal, in contravention of existing 


federal law, and_in violation of the Civil Service Merit System 


which hadtheretofore governed the appointment and retention 


of all police officers assigned to the Force. 


Thus, appellees are apparently prepared to concede 
that appellant in the case at bar was discharged for opposing, in 
his capacity as President ofthe Police Union, a aera ces ille- 
gal personnel proposal which,if adopted, would have had a_devas=— 
tating, adverse effect on all existing members of the police 
force, appellant included, and upon the union over which he 
presided and for which he was responsible as president. 


The record before the Court also shows that, from 
the very outset, the Governor arbitrarily and capriciously 
attempted to frustrate and muzzle all effective union’ opposi- 


tion to his unlawful proposal. He directed the union leaders 


"to avoid local issuance of comments or statements". Yet, on 


the very same day, he or someone on his staff capriciously 
"leaked" a favorable announcement of the illegal proposal to 


the local press and to Associated Press and New York Times 
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personnel; and then he went on television and radio and held 


ee ee 


a-news conference to promote the said plan. Again, appellees 


do not deny in their supplemental brief that it was therefore 
the Governor, not appellant, who first approached the local 
press in Panama and made the first "comments or statements" 
regarding the illegal proposal. 

Appellees do admit in their supplemental brief that 
the Governor, confronted with unanimous federal employee 
union opposition to his proposed plan, actually did authorize 
all Zone union leaders, appellant nichudede openly to oppose 
the plan, provided they stayed "in regular channels". No 
one, of course, has ever bothered to explain what was meant 
by "regular channels", when the Governor himself immediately 
took to the local Panama press, radio and television to promote 
his illegal endeavors. The point to be recognized here, 
however, is that appellant's opposition to the Governor's 
illegal proposal was “expressly authorized" by the Governor 
and his staff: Yet, when appellant did oppose, he was dis- 
charged solely because he did not oppose “in regular channels” 
Indeed, at page 14 of their supplemental brief, appellees now 
concede = 


"Appellant...was found to have distributed 
..-documents outside of...official channels." 


Appellees also concede in both their main brief , 


(at page 15) and in their supplemental brief (at page 14) 
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that if appellant was actually engaged as President of the 


Police Union in his opposition to the Governor's plan, “his 

conduct was protected by Executive Order 10988, 27 Fed-Reg. 

551 (1/1/62)." Appellees state their position in this” manner: 
"But E.0.10988 would protect appettene 

only if he was acting in his capacity as a 

union representative." 

As demonstrated in Appellant's Main Reply Brief 
herein (pp.4-8), no reasonable person could possibly read the 
record before this Coneeeaea conclude other than that 
appellant's opposition to the Governor's illegal plan was 
clearly registered in his capacity as President of the Police 
Union. In fact, appellees openly concede in their supplemen- 
tal brief, at page 5, that “Appellant, as president ofthe 
police officers' union, attended the meeting..."; and at 
page 5, footnote 7 and at page 6 of appellees’ niain brief, 
they refer to appellant's opposition to the Governeene plan 
as that of "Richard Meehan, President of Canal zone: Lodge 
1798". : 

Accordingly, it is not surprising that nooetiees 
should suddenly urge this Court to retreat from the well 
established rule of law in this Circuit which directs that a 
federal employee's discharge cannot be sustained in this 
Court if that discharge was arbitrarily accomplished without 


support of a preponderance of the evidence. 
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Here, the evidence shows that appellant, acting in 
his capacity as President of the Police Union and authorized 
by Executive Order 10988 and by the Goneenor himself to oppose 
an illegal personnel proposal of vital importance to his union 
and which was vigorously and publicly advanced by the Governor 
through every local news media available to the Governor, was 
discharged solely because he likewise vigorously opposed the 
plan through "channels" which were not approved in advance 


by the capricious Governor. 


That discharge, we submit, is totally unsupportable 


in the evidence; and it violates appellant's most precious rights 


under the First and Fifth Amendments to the Constitution of 


the United States. 


Ir 


Appellant"s Discharge, Based On 

The Ground That He Allegedly Libeled 
The Governor, A Public Official, Is 
Invalid Because There Was No Evidence 
Of Libel; There Was No Proof That 
Appellant Acted With Malice; And The 
Attempted Suppression Of Appellant's 
Comments Violated The First Amendment 
To The Constitution. 


Ph A nin k A — inn ten TL 


In their supplemental brief, appellees continue to 
contend that appellant was properly dismissed from his position 
because he made "libelous, sarcastic, defamatory” statements 


about the Governor of the Panama Canal Zone, a public official. 


Those statements allegedly are contained in the “Dear Friends" 
letter and poem found in the Joint Appendix at pages 12-16. 

| The record is clear, however, that appellant himself 
was not the author of either of these writings. and, the xecord 
is equally clear that appellant actually distributed only two 
copies of those documents to other members.of the Police Union, 


and he offered a third set to another person at Police Headquarters | 


who did not accept the material from appellant. Thus, while 


5,000 copies of the documents were allegedly duplicated, appellants 


publication of same was exceedingly limited. 

Moreover, a simple reading of the two Soemenes shows | 
that neither the poem nor the letter is personally libelous of 
Governor Fleming in a legal or actionable sense. The poem, 3 
entitled "In The Panama Canal Waters", is clearly a fanciful 
piece which does not refer to the Governor, either by name or 
title. The letter, which is admittedly hard-hitting (indeed, it 
was intended to stir union members and their friends to write 
to Congress in opposition to the Governor's illegal, dangerous 
proposal), is likewise not libelous in a legal sense. It discusses — 
the Governor's proposal; it criticizes the proposal, which by 3 
then was a matter of open public discussion in the Canal zone 
and in Congress; but it does not libel the Governor himself. 

In fact, the letter mene on its face (J.A. 14): : 
. “We do not intend to Rereecate BS erconad 
attack on the Honorable Governor of the Canal Zone..." 
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Thus, as stated in our main brief, the main thrust of 
the letter was directed, not at the Governor personally, but at 
the unlawful policy he was promoting (J.A. 15). 

Moreover, there is no evidence of any kind in the 
record to prove that the statements critical of the Governor's 
plan were false. And, of course, it is elementary in the law of 
libel that unless statements are shown to be false, they cannot 
be held to establish actionable libel. 

Furthermore, there is absolutely no evidence in the 
record to show that appellant acted with "actual malice" against 
the Governor when he made a trifling distribution of two copies 
of the aforementioned documents to other members of the Police 
Union. Indeed, in this Court's decision in this case of April 
18, 1968, Circuit Judge Leventhal, writing for the panel, stated, 
at page 21 of the slip opinion: 

“.. appellant had motives that seemed to him 

to be in the interest of patriotism -- and...he was 

very likely more hot-headed than evil in design..." 

Lacking evidence of "actual malice", therefore, appellant’ 
discharge was thus totally invalid under the decisions of the 
Supreme Court in New York Times Company v- Sullivan, 376 U.S. 
254 (1964); Garrison v. Louisiana, 379 U.S. 64 (1964); Pickering 


v. Board of Education, 391 U-S. 563 (1968); and Watts v- Seward 


School Board, 391 U.S. (1968). 


In the New York Times case, supra, the Supreme Court 
| 


held, at page 279 et. seq: 


"The constitutional guarantees [of freedom of 
speech and press] require, we think, a federal rule 
that prohibits a public official from recovering 
damages for a defamatory falsehood relating to his 
official conduct unless he proves that the statement 
was made with "actual malice"--that is, with knowledge 
that it was false or with reckless disregard of whether 
it was false or not... 

"we hold today that the Constitution delimits 
a State's power to award damages for libel in actions 
brought by public officials against critics of their 
official conduct..." 
| 


In Garrison v. Louisiana, supra, the New york Times rule 
was extended to a case where the District Attorney in New Orleans 
had been convicted of criminal libel for allegedly resins libeled, 
defamed and lampooned 8 judges of the New Orleans criminal Court. 
The District Attorney had publicly called the judges “sacred 
cows", "lazy", and he accused them of interfering in a ghee in- 
vestigation and as being subject to "racketeer influences". 
Garrison's conviction was upheld by the Louisiana, Supreme Court, 


but reversed by the United States Supreme Court, which stated, 


at pages 74,77: 


"We held in New York Times that a public 
official might be allowed the civil remedy only if 
he establishes that the utterance was false; and 
that it was made with knowledge of its falsity or 
in reckless disregard of whether it was false or true. 
The reasons which led us so to hold in New York Times... 
apply with no less force merely because the’ remedy is 


criminal. The constitutional guarantees of freedom 
of expression compel application of the same standard 
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to the criminal remedy. Truth may not be the subject 
of either civil or criminal sanctions where discussion 
of public affairs is concerned...For speech concerning 
public affairs is more than self expression; it is the 
essence of self-government. The First and Fourteenth 
Amendments embody our ‘profound national commitment 
to the principle that debate on public issues should 
be uninhibited, robust and wide-open, and that 
it very well may include vehement, caustic and some- 
times unpleasantly sharp attacks on government and 
public officials..." 

(Emphases supplied) 


In Pickering v. Board of Education, supra and Watts 


v. Seward School Board, supra, the Supreme Court extended the 
rule of New york Times and Garrison to the discharge of public 
employees who, like appellant herein, found it necessary to 
criticize publicly the policies of their government superiors. 
In Pickering, a school teacher was dismissed for sending a 
letter to a local newspaper which criticized the Board of 
Education and the Superintendent of Schools. The letter 
sarcastically referred to the "stop at nothing” attitude of the 
Board and the Superintendent; it -accused the latter of "threats" 
against teachers.'who opposed their plans, and as “insulting 
voters in a free society." The letter went on to accuse the 
Board and Superintendent of practicing "totalitarianism" in 
their supervision of teachers and it stated: "The taxpayers 
were really taken to the cleaners". The Pickering letter 


concluded with these remarks: 
"As I see it, the bond issue is a fight between 
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the Board of Education that is trying to push tax- 
supported athletics down our throats with education, 
and a public that has mixed emotions about both of these 
items because they feel they are already paying 
enough taxes, and simply don't know whom to trust 
with any more tax money. 
| 

"T must sign this letter as a citizen, tax- 
payer and voter, not as a teacher, since that free- 
dom has been taken from the teachers by the adminis— 
tration. Do you really know what goes on behind 
those stone walls at thehigh school?" 


In Pickering, as in the case at bar, a hearing was 
held on the dismissal. At the hearing, the Board of Education 


charged "that numerous statements in the letter were false and 


that publication of the statements unjustifiably impugned the 
| 


motives, honesty, integrity, truthfulness, responsibility and 


competence of both the Boe, eee 


competence of both the Board and the school administration". 


The Board also charged that the false statements " damaged the 


professional reputations of its members...and would be disruptive 
of faculty discipline, and would tend to foment controversy, 
conflict and dissension among teachers, administrators, the 
Board of Education and residents of the district." 


at the end of the hearing, the Board found Pickering's 


statements to be false as charged. No evidence was introduced 


at_any point in the proceedings “as to the effect of the publica- 
tion of the letter on the community as a whole or on the adminis- 


tration of the school system in particular. Pickering, like 


appellant in the case at bar, was simply discharged. 


Pickering thereupon appealed to the Illinois courts. 
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They found that his discharge was supported by “substantial 


evidence"; and they rejected Pickering's claim that "his letter 


was protected by the First Amendment". More particularly, like 


appellees contend in the case at bar, the Illinois courts ruled 
that Pickering's “acceptance of a teaching position in the public 
schools obliged him to refrain from making statements about the 
operation of the schools ‘which in the absence of such position, 
he would have the undoubted right to engage in'." 


The Supreme Court, on June 3, 1968, reversed the 
judgment of the Illinois Supreme Court in Pickering, stating at 


page 4 of the slip opinion: 


"To the extent that the Illinois Supreme 
Court's opinion may be read to suggest that teachers 
may constitutionally be compelled to relinquish First 
Amendment rights they would otherwise enjoy as citizens 
to comment on matters of public interest in connection 
with the operation of the public schools in which they 
work, it proceeds ona premise that has been unequivoc-— 
ally rejected in numerous prior decisions of this _ 
Court. 'E._g._Wilman v. Updegraff, 344 U.S. 183; 
Sheldoniv. Tucker, 364 U.S. 479; Keyishian v. Board 
of Regents, 385 U.S. 589". 


Mr. Justice Marshall, writing for the Court, went on 


to conclude as follows, at pages 10,11 of the slip: opinion: 


" ...It is therefore perfectly clear that, were 
appellant a member of the general public, the State's 
power to afford appellee Board of Education or its 
members any legal right to sue him for writing the 
letter at issue here would be limited by the require- 
ment that the letter be judged by the standard laid 


down in New York Times. 
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",..In Garrison, the New York Times test 
was specifically applied to a case involving a 
criminal defamation conviction stemming from 
statements made by a district attorney about 
the judges before whom he regularly appeared. 


“While criminal sanctions and damage awards have 
a somewhat different impact on the exercise of the 
right to freedom of speech from dismissal from 
employment, it is apparent that the threat of 
dismissal from public employment is nonetheless 


a _ potent means of inhibiting speech... 


"In sum, we hold that in a case such as this, 
absent proof of false statements knowingly or 
recklessly made by him, a teachers' exercise of his 
right to speak on issues of public importance may not 


furnish the basis for his dismissal from public 
employment..." 


(Emphasis parities) 
. 
on the very same day, June 3, 1968, the Supreme Court 
also vacated a Judgment of the Supreme Court of Alaska in Watts 
v. Seward School Board, 391 U.S.___and remanded that case for 
further consideration in light of the Court's decision in Pickering. 


In Watts, two teachers were discharged for publicly circulating 


an Open Letter to the School Board which was extremely critical 


of the Board and the School Superintendant; and with| circulating 


a petition to recall the members of the Board. Watts was also 
charged with soliciting other teachers to join a group whose ' 

| 
purpose was to oust the Superintendant; and the other teacher, 


Blue, was accused of making a speech to the Longshoremens' 


Union in an attempt to 


obtain support for the recall election. These actions by Watts 
and Blue were held by the School Board "to bring the teaching 
profession into public disgrace and disrespect" and said 

actions were held to constitute "an act of immorality" as 

defined in the Alaskan Code. But, as indicated above, the Supreme 
Court of the United States reversed a judgment upholding Watts’ 


and Blue's discharge, again holding, in effect, that "absent 


proof of false statements knowingly or recklessly made by him, 

a teacher's exercise of his right to speak on issues of public 
importance may not furnish the basis for his dismissal from 

public employment" (Pickering v. Board of Education, 391 U.S. 563). 

Applying the rule of New York Times, Garrison, Pickering 
and Watts to the case at bar, we submit, this Court must reverse 
the judgment of the District Court and direct that appellant be 
remstated to his position for the following reasons: 

1. he record here is devoid of any evidence to show 
that appellant's statements were “false* 

2. The record here is devoid of any evidence to show that 
appellant knowingly or recklessly made false statements about 
his superiors. 

3. The record here is devoid of any evidence to show that, 


even if appellants' statements were "knowingly or recklessly 


false", those statements resulted in "any harmful effects". In 


this regard, the Supreme Court stated in Pickering, at page 11 
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of the slip opinion, footnote 6: 

"Because we conclude that appellants' | statements 
were not knowingly or recklessly false, wejhave no 
occasion to pass upon the additional question whether 
a statement that was knowingly or recklessly false 
would, if it were neither shown nor could reasonably 


be presumed to have had any harmful effects, still be 
protected by the First Amendment." 


4. The record here is likewise devoid of any evidence to 


show, as required by Pickering, 

(i) that appellant had any "close working telationship" 
with the Governor requiring personal loyalty or personal day-to 
day discipline between the two; indeed, the contrary is true --. 


Appellant is a mere police private, the Governor, the head of 
the entire Canal Zone Government. 
(ii) that appellant's statements violated any close, 


confidential relationship with the Governor; 


(iii) that appellant's statements actually damaged 


the professional reputation or standing of the Governor; or 
that such statements actually resulted in any controversy or 


strife in Panama, or that it adversely affected the relations 


between Panama and the United States; or 


(iv) that appellant's statements actually had any 


impact "beyond their tendency to anger the Governor". 
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5. Finally, the record here, contrary to the record in 
Pickering, showsthat the Governor had readily available to him 


in the Zone news media of various types which he could use and 


indeed did use to rebut appellant's statements and to promote 


his (the Governor's) illegal personnel proposal. 


CONCLUSION 
For all of these reasons, and those already expressed 
in Appellant's Main Brief and Reply Brief, we urge the Court to 
reverse the judgment of the District Court and to direct that 
Appellant be reinstated to his position. 


Respectfully submitted: 


Edward L. Merrigan 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


A copy of the foregoing reply brief was served by 


mail this 9th day of December, 1968 upon John C. Eldridge, 


Esquire, counsel for appellees, Department of Justice, 


Washington, D.C. 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 20,812 


RICHARD D, MEEHAN, 
* Appellant 
v. 
JOHN W. MACY, JR., CHAIRMAN, ET AL., 
‘Appellees. 


ON PETITION FOR REHEARING EN BANC 


SUPPLEMENTAL BRIEF FOR THE APPELLEES 


STATEMENT OF THE CASE 


Appellant Meehan, a Canal Zone police officer, was ais- 
charged from his employment, after evidentiary hearings, upon 
peing found guilty, by the Canal Zone Government and by the 
Civil Service Commission, of three separate charges of pro- 
fessional misconduct. In an action for reinstatement brought 

‘by appellant in the United States District Court for the District 


of Columbia, appellant's discharge was upheld. On appeal to 
| this. Court, two judges of a three judge panel held, on April 18, 
1968, that the record sustained the conclusion that appellant 


‘ was guilty of one of the charges of misconduct, conduct 


unbecoming a police officer, but that the record lacked adequate 


support to sustain the other two charges. A third judge of the 


panel, Judge Tamm, dissenting in part, found that the record 
sustained the other two charges as well as the charge of conduct 
unbecoming a police officer. Since the majority of the panel 
found that it was unclear whether the administrative agencies 
4nyolved would have deemed the one charge sustained sufficient 
for the penalty of discharge, the matter was remanded to the 
a@istrict court for an order permitting administrative reconsid- 
eration of appellant's penalty. 

By order of May 22, 1968, the April 18, 1968 opinion of 
this Court was slightly modified, and shortly thereafter appellant 
filed a petition for reconsideration en banc or by panel. In 
his petition, appellant contended that the First Amendment to 
the Constitution, as applied by the Supreme Court in New York 
Times Co. v. Sullivan, 376 U.S. 254 (1964), and in the recent 
case of Pickering v. Board of Education, 391 U.S. 563 (1968), 
precluded appellant from being discharged from government em- 
ployment or otherwise disciplined for the activities constituting 
the charge of conduct unbecoming a police officer which was 
sustained by the Court. On August 23, 1968, the same panel 
of this Court that decided the appeal, granted the petition for 
reconsideration, rejected appellant's contention, and again 
ordered the matter remanded. The nature of the remand, however, 
was expanded to include an opportunity for administrative con- 
sideration of the! principles set forth in Pickering. Adhering 
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to the position expressed in his dissenting opinion of April 18, 
1968, Judge Tamm again dissented as he found no reason to remand 
since, he concluded, the record fully sustained the findings of 
appellant's guilt on all three charges of misconduct. | 

On October 10, 1968, this Court, en banc, granted the 
petition for rehearing en bane and vacated the judgment and 
opinions previously entered by a panel of this Court. By order 


of November 18, 1968, permission was granted appellees to file 


this supplemental brief. 


FACTS OF THE CASE 


The facts of this case, as found by the hearing examiner 
for the Canal Zone Government after an evidentiary hearing, and 
as found by the Appeals Examining Office of the Civil Service 
Commission which affirmed the Canal Zone Government's decision, 
after a hearing at which there was an opportunity to submit 
additional evidence, are reprinted in the Joint Appendix at 
pp. 73-81, 85-105.2/ The brief for the appellees filed as part 

: 

1 The full transcripts of these hearings, held on March 23-24, 
964 before the hearing examiner for the Canal Zone Government 
and on June 19, 1964 before the Appeals Examining Office of the 

Civil Service Commission, were made part of the record before 


the district court and have been docketed with this Court as 
part of that record. 


of the appeal before a panel of this Court contains a complete 
discussion of the facts as administratively found and demonstrates - 


that the facts so found are fully supported by the record (Appellees! 
br. pp. 2-12). In this supplemental brief, appellees will not 
repeat that discussion but incorporate it by reference into this 
brief. However, certain facts are so crucial to a proper under- 
standing of the issues raised by this appeal that we believe it 
would be helpful to the Court to set forth briefly here those 
facts. The facts fall into two categories: (1) those relating 
to the conditions existing at the time appellant performed the 
conduct complained of; and (2) those relating to the nature of 
the conduct complained of. 

(1) The conduct complained of took place on foreign soil 
at a time of crisis. AppellantB conduct was performed in Panama, 
in the Canal Zone, where appellant was employed by the Canal 
zone Government as 2 police officer. Commencing January 9, 1964, 
the Canal Zone became the site of violent anti-American disorders. 
Mobs of Panamanians protesting the terms and conditions of the 
United States occupation of the Zone rioted within the Zone, 
ceusing numerous deaths, injuries, and extensive property damage 
(JA 90-91). In the words of the appellant, "the entire Zone 
was a battleground” (Appellant's br. p. 5). The rioting was so 
severe that the Acting Governor of the Zone had to ask the 
military to take control of the Zone (JA 91). The rioting 
lasted several days and it was not until a week later, January 16, 
1964, that the military relinquished its control over the Zone 
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to civil authorities. During the rioting, diplomatic relations 
petween Panama and the United States were broken and they were 


not resumed until April 3, 1964. 
In short, the Canal Zone was a powder keg likely to explode 


‘again at anytime for the slightest provocation. It was in "this 
tense and strained atmosphere" that the Civil Service Commission 
‘found that appellent had improperly conducted himself (JA 91). 
(2) Appellant was charged with conduct performed in early 
| February, less than a month after the riots, that his superiors 
considered could serve as the basis for provoking renewed anti- 
| American disorders. This conduct of appellant consisted of 
certain acts taken by appellant in opposition to a proposed 
‘plan of the Governor of the Zone which the Governor believed 
‘would improve relations between Panama and the United States. 
The Governor of the Zone believed that relations between 

Panama and the United States would be improved if the Zone 
Government hired some Panamanian nationals as police officers 

in the Zone. Up until that time, only citizens of the United 

' States had been employed in such positions. On February 4, 

' 1968, a meeting conducted by the Lt. Governor, at the Gonernores 
direction, was held between Zone Government officials and union 
representatives of employees of the Zone for the purpose of 
disclosing to the representatives, in advance of public ais- 
closure, the Governor's proposal. Appellant, as president 

of the police officers union attended the meeting and was | 

_privy to this information. 
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Opposition to the Governor's plan by the union representa- 


tives was widespread at the meeting. Fearful of conduct that 
could further inflame the situation existing in the Zone, Zone 
officials admonished all employees to keep their protests, in- 
cluding appeals to Congress, to regular channels and to avoid 
local issuance of comments or statements that could be quoted 
in the Panamanian press and used to provoke renewed anti-American 
disorders (JA 72-73). A memorandum tothe file prepared by the 
Personnel Director, which summed up events at the meeting, 
stated: 

* * * I cautioned the union representatives to 

keep their opposition in regular channels, including 

appeals to the Congress, and particularly to avoid 

local issuance of comments or statements which could 

pe used by the Panamanian press to inflame further the 

current difficulties between the United States and 

Panama. I, further, stated emphatically that the 

union group shotld take every precaution to avoid 

peing quoted in the Panamanian press on this issue. 

The Lieutenant Governor spoke further on this point 

requesting that all possible care be taken to present 

any opposition ‘to the employment plan through regular 

channels including protests or appeals to the Congress. 

{sa 72] 

Thus, no attempt was made to deny employees the right to oppose 
and protest the Governor's proposed policy. Rather, it was 
merely requested that such opposition be kept in regular channels 
so as to avoid the issuance locally of statements that could 
arouse the local populace. 

In addition to the express requests to avoid conduct that 
could inflame the Panamanians, there existed a regulation of 
the Canal Zone Government, published in the Canal Zone General 
Manual, providing that employees must obtain clearance from 
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the office of the Governor before releasing for publication 
articles pertaining to activities of the Government of the Zone. 
The purposes of this regulation were to prevent improper use of 
official information obtained in the course of employment, and 
affecting the interests of the Government, and to minimize the 
publishing of inaccurate information concerning the activities 
and policies of the Zone Government. Canal Zone Government Reg. 
No. 67. Part V, § 5 (1963) (JA 88, 101-102). 

Notwithstanding his superiors! efforts to avoid creating 
another crisis in the Zone by the issuance of statements likely 
to inflame the Panamanians, appellant engaged in conduct likely 
to do just that. Appellant caused to be printed some 5,000 
copies of an anonymous letter and a poem (JA 75-76, 945 see 
Transcript March 23, 1964, pp. 94, 130). Five thousand copies 
were printed, although the membership of the police officer's 
union was but 150 (JA 75-76). These documents were apparently 
distributed indiscriminately in the Zone to the general public 
and the members of the police force (JA 75). For example, there 
was evidence that the letter and poem were placed on the hoods 
of parked automobiles: (Tr. June 19, 1964, p. 26). Appellant 
himself was found to have personally distributed the documents 


to two police officers and offered them to a non-police officer 
(JA 75, 79, 94; see Tr. June 19, 1964, pp. 26-31). 
The anonymous letter and the poem s0 distributed throughout 


the Zone contained a vicious attack upon the Governor and his 


proposed policy to hire Panamanians as police officers (3A 12-16). 
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For example, the poem accused the Governor of being a liar and 
the letter was apparently designed to cast doubt upon the Gover-. 
nor's loyalty to the United States by alluding to Alger Hiss. 


The documents were found to be "14pelous, intemperate, sarcastic, 


and contemptuous” of the Governor (JA 79; see 94-95). Appellant 


has never seriously contested this characterization of the docu- 
ments. The letter, four pages in total, concluded with an appeal 
to the reader to contact Congress. 

The letter also contained an attack upon the loyalty of any 
Panamanians who would be hired as police officers under the 
Governor's proposal. This attack on Panamanians, along with the 
details of other comments in the documents, promptly found its 
way into the local Panamanian press (JA 36-37, 101). 

In addition to publishing and distributing the letter and 
poem attacking the Governor and his proposal, appellant, on 
February 5, 1968, the day after the meeting with his superiors, 
issued verbally statements to reporters for the Associated 
Press and the New York Times in which appellant expressed his 
views vigorously opposing the Governor's plan. He listed as one 
of the reasons for opposition the questionable loyalty of 
Panamanians (JA 79, 98-101, 25). Statements made to these re- 
porters were printed in the local Panamanian press (JA 23-26). 

As a result of the conditions discussed above existing at 
the time of appellant's conduct, and because of the nature of 
appellant's conduct, appellant was notified that he would be 

. @ischargead on three charges of misconduct: 


— fee 


1. conduct unbecoming a police officer for distributing 
@ poem and anonymous open letter attacking the Governor in 
a libelous, sarcastic and intemperate manner; 


2, failure to obey instructions by releasing state- 
ments to the press after being directed not to do 80; 


3, failure to obtain clearance from the office of 
the Governor before releasing for publication articles 

and statements pertaining to the Government activities 

in the Canal Zone. 

The Canal Zone Government, after an evidentiary hearing, 
determined that all three charges against appellant were proven 
by the evidence (JA 73-84). The Civil Service commission, after 
an additional hearing before the Appeals Examining office, also 
found that the charges against appellant were proven (JA 85, 109). 
Specifically, with regard to the charge of conduct unbecoming a 
police officer, it was found that appellant's misconduct consis- 
ted of distributing, in a Canal Zone police station, copies 
of the defamatory anonymous letter and poem to two members of 
the police force and offering copies to a person who was not 
a member of the police force (JA 85-86, 96). Accordingly, 
appellant was discharged under 5 U.S.C. § 7512 (1964 Supp. It), 
which permits discharge "for such cause as will promote the 
efficiency of the service." The district court affirmed the 
discharge, finding that the record sustained all three charges. 

As discussed above, pp. 1-3, supra, on appeal to this Court, 
the Court unanimously found that the first charge, conduct un- 
pecoming an officer, was sustained by the record. With one 
judge dissenting, the Court found the other two charges were 


- not supported by the record and the case was remanded with 


instructions. 9 


It is the position of the appelleesthat the record, as 
noted by Judge Tamm in dissent, fully sustains appellant's dis- 
missal on all three charges. Furthermore, there is no validity 
to appellant's First Amendment argument. Therefore the judgment 
of the district court should be affirmed. 


ARGUMENT 


Introduction and Summary 


Appellant, a Canal Zone police officer, was discharged after 
peing found guilty of three charges of professional misconduct 
by the agency involved and the Civil Service Commission. The 
scope of judicial review of that discharge by this Court is a 
narrow one. It is limited to determining whether applicable 
procedural requirements are complied with and that the discharge 
4s not utterly arbitrary or capricious. The record clearly demon- 
strates that the administrative decision to discharge appellant 
4s in accord with applicable procedural requirements and reasonable. 


Accordingly, the judgment of the district court upholding appellant's 


discharge for three acts of misconduct should be sustained by 
this Court. 

Moreover, appellant's discharge was entirely proper under 
the First Amendment. The First Amendment does not preclude 
appellant being disciplined for conduct unbecoming a police 
officer due to his activities involving the distribution of 
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defamatory and intemperate documents attacking his superior. 
The Government was not powerless to place reasonable restraints 
upon appellant's conduct under the extraordinary circumstances 
involved in this case. The important and substantial interest 
of the Government of the United States in maintaining a workable 
and efficient public service permits the Government to place 
reasonable limitations upon the conduct of its employees in 
criticizing their superior officers. In addition, wholly 
apart from the right of the Government to place reasonable 
limitations upon its employees, the restraints placed upon 
appellant police officer's activities were lawful in that such 
activities, left unrestrained, created a clear and present 
danger that they would lead to disorder and violence in the 
Canal Zone. Finally, the teachings of the New York Times Co. 
v. Sullivan, 376 U.S. 254 (1964) and Pickering v. Board of 
Education, 391 U.S. 56 (1968) cases, in no way preclude appellant 
from being disciplined for his misconduct. Thus, this court 
correctly concluded that the narrow limitations placed upon 
appellant's conduct were reasonable ones permitted by the 
First Amendment. Accordingly, this Court, en banc, should 
sustain the unanimous holding of a panel of this Court that 


there is no Constitutional impediment to discharging appellant 


because of his conduct unbecoming a police officer. 


I 
APPELLANT'S DISCHARGE WAS REASONABLE UNDER THE 


EXTRAORDINARY CIRCUMSTANCES OF THIS CASE AND WAS 
IN ACCORD WITH APPLICABLE PROCEDURAL REQUIREMENTS. 


The scope of judicial review in an employee discharge case 
4s limited. A court “may not step in and substitute its own 
judgment for that of the administrative agency." Eustace v. 
Day, 114 U.S. App. D.C. 242, 314 F. 2d 2h7 (1962). Apart from 
Constitutional questions (which we deal with in Part II pelow), 
the role of the courts 1s limited to determining whether appli- 
cable procedural requirements are complied with and that the 
discharge is not utterly arbitrary or capricious. See, @.g., 
Ellis v. Muelier, 108 U.S. App. D.c. 174, 280 F. 2d 722, 
certiorari denied, 364 U.S. 883 (1960); Halsey v. Nitze, 390 
F. 24 142 (C.A. 4, 1968); McTiernan v. Gronouski, 337 F. 2a 32 
{C.A. 2, 1964). Accordingly, if there is a "rational basis" 
for the conclusions reached by the administrative agency and 
4f there is substantial compliance with the applicable pro- 
cedures and statutes, the administrative action must be upheld. 
Eustace v. Day, supra; Hargett v. Summerfield, 100 U.S. App. 
D.c. 85, 243 F. 2d 29 (1957), certiorari denied, 353 U.S. 570; 


Baum v. Zuckert, 342 F. 24 145 (C.A. 6, 1963).2/ 


oS 


2/ In our view, a court is not authorized to determine whether 
an administrative decision removing a federal employee is 
supported by substantial evidence. Instead, the scope of 
judicial review, 28 discussed in text above, is limited to 
determining whether applicable procedural requirements are 
_complied with and that the discharge is not utterly arbitrary 
(continued on next page) 
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As discussed at length in appellees! brief, pp. 17-33, 


incorporated herein by reference, the record clearly supports 
the administrative findings that appellant was guilty of the 
three charges of misconduct. Appellant's discharge was entirely 


reasonable, under the extraordinary circumstance of this case, 
| 


_/ (continued from page 12) 

and capricious. The other courts of appeals which have ruled 

on the matter, have unifromly held that this is the proper 

scope of judicial review. See, e.g., McTiernan v. Gronouskt 

337 F. 2d 31, 34 (C.A. 2, 1964 NeBachern v. United States, 
C.A. 4, 1963); Brown v. Macy, F F. 15; 
3; Baum v. Zuckert, 342 F. 2d 145 (C.A. 6, 

3 Zuckert, 349 F. 2d 461 (C.A. 7, ome certiorari 
denied, 2 U.S. 998; Jenkins v. Macy, 357 F. 2a 62 (C.A. 8, 
1966); Seebach v. Cullen, 335 F. 2d 663, 664 (C.A. 9, 1964), 
certiorari denied, 350 U.S. 972; Bishop v. McKee, (C.A. 10, Aug. 26, . 
1968). Decisions of this Court until quite recently are to 
the same effect. E.g. ett v. Summerfield, 100:U.S. App. 
D.C. 85, 243 F. 24 29 (967); Bilis v. Mueller, 109 U.S. App. 

280 F. 2d 722 (1960), certiorari denied, 364 U.S. 

uv. Young, 100 U.S. App. D.C. 257, 240 F. 2a 865 

These holdings are based on decisions of the Supreme 
Court (Keim v. United States,177 U.S. 290, 296 (1900); Eberlein 
v. United States, 257 U.S. 2 (1921)) as well as the fact that 
under the Administrative Procedure Act, removal of executive 
agency employees for cause is a matter "by law committed to 
agency discretion" so that the standards for judicial review 
of the Administrative Procedure Act, in 5 U.S.C.1009 (1964 ed.), 
now 5 U.S.C. 701 (1964 ed., Supp. II) do not apply. E.g., 
Hargett v. Summerfield, supra. Congress, in enacting the 
Administrative Procedure Act, recognized that selection and 
control of public personnel “has been traditionally regarded 
as a discretionary function." Administrative Procedure Act, 
Legislative History, S. Doc. No. 248, th Cong., 2d Sess., p. 
202. To the extent that some recent opinions of this Court 
and the Court of Claims appear to sanction a broader scope 
of judicial review, we submit that they are in conflict ‘with 
decisions of the Supreme Court, the other Courts of Appeals, 
the earlier decisions of this Court, and the intention of 
Congress. 

We submit, however, that under any standard for judicial 


review of administrative action, the discharge of appellant 
was warranted. 
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and was in accord with the applicable procedures and statutes. 
The record further demonstrates that, as a matter of fact as 


well as law, appellant's conduct was protected neither by 


Executive Order 10988,’ dealing with labor union activities, 


nor by 5 U.S.C. 7102 (1964 Supp. II), dealing with petitions 

to Congress. Thus, for example, Executive Order 10988, permits 
union representatives to present their views to the executive 
branch of government, Congress, or other appropriate authority. 
Appellant, however, was found to have distributed anonymous 
defamatory documents outside of such official channels. See 
Eustace v. Day, 198 F. Supp. 233 (D.D.C. 1961), aff'd 114 U.S. App. 
D.C. 242, 314 F. 2d 2h7 (1962); Levinev. Farley, 70 U.S. App. D.c. 
381, 107 fad. 186 (1939). Moreover, the hearing examiner found, 
based upon ample evidence, that appellant's activities regarding 
the printing of 5,000 copies of the documents and appellant's 
distribution of the documents were performed as an individual 
rather than a union official (JA 79; Tr. Hearing March 23, 1964, 
pp. 22-27, 72}. See also, Manhattan-Bronx Postal Union v. 
Gronouski, 121 U.S. App. D.C. 321, 350 F. 2d 451 (1965), 
certiorari denied, 382 U.S. 978 (1966); National Assn. of Internal 
Revenue Employees v. Dillon, 123 U.S. App. D.C. 58, 356 F. 2a 

811 (1966). 


27 Fed. Reg. 551 (Jan. 19, 1962); U.S. Code, Cong. and 
fin. Homes hee (eee) ! ea 


Similarly, the distribution of anonymous and defamatory 


' A@ocuments, as well as statements to the press, were properly 
found not to be a "petition to Congress" within the meaning of 
5 U.S.C. 7102 (Supp. IT, 1964). See Swaaley v. United States, 
376 F. 2a 857 (Ct. Cl. 1967); Turner v. Ke nnedy, 118 U.S. App. 
D.c. 104, 332 F. ed 304, certiorari denied, 379 U.S. 901 (2964). 
Compare Eustace v. Day, 198 F. Supp. 233 (D.D.C. 1961), affta 
114 U.S. App. D.c. 2ke2, 314 F. 2d 247 (1962); Steck v. conn ally, 
199 F. Supp. 104 (D.D.c. 1961); Levimv. Farley, 70 U. Ss. App. 
D.C. 381, 107 F. 2a 186 (1939); cf. NLRB v. International 
Brotherhood of Electrical Workers, 346 U.S. 464 (1953)- : 

In sum, because the administrative decision to discharge 
appellant is 2 reasonable one that is fully supported, this 
Court should hold, en banc, as 4 panel of this Court has al- 
ready unanimously held on April 18, 1968, that the first charge 
against appellant, conduct unbecoming a police officer, is sus- 
tained. This Court should further hold, in light of the facts 
of the case previously reviewed herein, supra, pp. 3-10 os and 
for the reasons set forth by Judge Tamm in his separate opinion 
of April 18, 1968 and set forth in our prior brief, that the 
other two charges against appellant are also sustained. 
Accordingly, the judgment of the district court, upholding the 
discharge, should be affirmed. 


II 


THE FIRST AMENDMENT DOES NOT PRECLUDE THE 
DISCHARGE OF APPELLANT FOR HIS MISCONDUCT. 

In Part I we have shown that appellant's dismissal on all 
three charges of misconduct is well supported, is in accord 
with the applicable law, and thus should be sustained. A 
majority of a panel of this Court, however, found that only 
one of the three charges, conduct unbecoming a police officer, 
consisting of the distribution of the derogatory letter and 
poem, should be sustained. In his petition for reconsideration, 
appellant maintained that his activities relating to the dis- 
tribution of the derogatory documents were protected poy the 
First Amendment, and thus he could not be disciplined for such 
activities. A panel of this Court unanimously rejected that 
position on August 23, 1968. This Court, en banc, vacated the 
orders of that panel. We now show that appellant's contention, 
that the First Amendment precludes his being disciplined for 
his conduct relating to the distribution of the derogatory 
documents, was properly rejected. 

A. The Government's Compelling Interest In 


Maintaining a Workable and Efficient 
Administration Permits Reasonable Restrictions 


Upon the Speech of Government Employees. 


If we assume arguendo (contrary to the dictum of Mr. Justice 


Holmes in McAuliffe v. City of New Bedford, 155 Mass. 216, 220, 
29 N.E. 517 (1892))that the Government does not, because of the 
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First Amendment, have the same right to discharge its employees 
for things they say or write that a private employer has, never- 
theless the Government's action under the circumstances of this 
case was still constitutionally permissible in light of the 
need to maintain an efficient public service and the reasonable- 
ness of the restrictions upon appellant's conduct. | 
Numerous cases of the Supreme Court have firmly established 
the principle that where there exists some substantial or. 
"compelling" state interest, the Government may validily 1imit 
an individual's First Amendment rights. E.g., Sherbert ve Verner, 
374 U.S. 398, 406 (1963); NAACP v. Button, 371 U.S. 415, 438 
(1963); Gibson v. Florida Legislative Investigation Committee, 
372 U.S. 539, 546 (1963); see e.g., United States v. O'Brien, 
391 U.S. 366 (1968); Cox v. Louisiana, 379 U.S. 559 (1965). 
Obviously, the Government has a “compelling interest" in ante 
taining a workable and efficient administration for the carry- 
ing out of Governmental functions. See United Public Workers 
' of America v. Mitchell, 330 U.S. 75 (1947). See also, Fort 


v. Civil Service Comm. of County of Alameda, 38 Cal. Reptr. 625, 
392 P. 2d 385 (En banc, 1964). : 


This legitimate and substantial interest of the Government 


permits it to set reasonable limitations upon the speech rights 
of its employees. Absent the right to impose such limitations, 
Government would be unable to function efficiently, or for that 
matter, probably could not function at all. For example, the 


| Government would be unable to operate efficiently if the First 
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Amendment were deemed to confer the right, and thus bar dis- 
charge or other disciplinary action, upon a Government employee 
to continually verbally attack, in public and private, his 


immediate superior with insulting and abusive language. Thus, 


the First Amendment would not preclude a judge from discharging 
his law clerk who had publicly called the judge incompetent, 
corrupt, ete. Similarly, it would not be possible for a police 
force to function if a police officer's First Amendment rights 
were considered to permit him to disclose confidential infor- 
mation to individuals informing them of contemplated police 
action. If a police officer notified a suspected narcotics 
distributor of a pending police raid, disciplinary action ob- 
viously would not be barred on the ground that the police 
officer was merely exercising his right of free speech. Accord- 
aingly, in order to permit the Government to satisfy its com- 
pelling interest in the maintenance of a workable and efficient 
administration, the courts have held that Government employees 
are subject to reasonable limitations upon their First Amend- 
ment rights. 

The leading case in this area of the right of the Govern- 
ment to restrict employees' rights is United Public Workers of 
America v. Mitchell, 330 U.S. 75 (1947). In that case, the 
Supreme Court upheld substantial restrictions placed upon the 
rights of employees of the federal Government to engage in 
political activities. The Court sustained these restrictions 


against the contention that such restrictions were contrary 
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to. employees! First Amendment rights. The Court reasoned. that 


the First Amendment rights of government employees had to be 
"balance(d]" against evils "reasonably deemed by Congress to 
interfere with the efficiency of the public service." 330 U.S. 
at pp. 96, 101. 

Similarly, other courts, including this Court, have i ena 
a wide variety of reasonable restrictions placed upon the rights 
of Government employees when such restrictions are aes in 
order to promote the efficiency of the public service. For 
example, the discharge of an employee from Government employ- 
ment has been upheld where the employee wrote certain infor- 
mation into his reports that the employee's superiors requested 
he delete. In rejecting the employee's contention that his 
conduct was protected by the First Amendment, the court stated 
that "to hold otherwise would enable governmental employees 
to practice the rankest form of insubordination and safely 
hide behind the right of free speech." Jenson v. Olson, 353 
F. 2d $25, 828 (C.A. 8, 1965). i 

Removal of employees from the public service also has been 
upheld where the employees criticized their superiors in a 
disrespectful, intemperate manner using insulting, or abusive 
language, on the ground that an effective working relationship 
petween the superior and the employee has been destroyed justi- 
fying the employees! removal for the efficiency of the service. 
See, e.g., Perkins v. United States, 174 Ct. Cl. 124 (1966) s 
Duley v. United States, 284 F. 2d 687 (Ct. Cl. 1960); Krennrich 
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v. United States, 340 F. 2d 653 (Ct. Cl. 1965); Houston v. 
United States, 207 F. 2d 838 (Ct. Cl. 1962). See also Keyton v. 
Anderson, 97 U.S. App. D.C. 178, 229 F. 2d 519 (1956), 


When the employee's criticism of his superiors has not only 
peen intemperate but has been made outside of regular channels 
and published broadside by the employee to the general public, 
the employee's discharge has been upheld for reasons in addition 
to the disruption of the working relationship between the employee 
and his superior caused by the employee's conduct. Such conduct 
breaches an obligation an employee has to his employer and 
seriously affects adversely the morale of the other employees 
4n the agency. The courts have reasoned that an employee has 
an obligation to his fellow employees and to his superior to 
make his criticism, if he feels 4t necessary to criticize, in 
a responsible and temperate manner through regular channels, 
and not to criticize by intemperate and reckless charges broad- 
east to the general public. Since reckless public charges 
breaches the employee's obligation of loyalty to his employer 
and seriously affects adversely the morale of his fellow 
employees, the employee may pe discharged. See, e.g., Harrington 
vy. United States, 161 Ct. Cl. 432 (1963); Eustace v. Day, 198 
F. Supp. 233 (D.D.C. 1961), aff'd 114 App. D.c. 242, 314 F. ad 
2h7 (1962); Krennrich v. United States, 340 F. ed 653 (Ct. Cl. 
1965). Compare Swaaley v. United States, 376 F. 2a 857 (Ct. 


Cl. 1967); cf. NERB v. International Brotherhood of Electrical 
Workers, 346 U.S. 464 (1953). As stated by the Court of Claims 
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4n Harrington v. United States, supra, in upholding the dismissal 
of’.an employee for distributing to the public 100 copies of a 
pamphlet attacking and maligning the management of an Air Force 
Base by the employee's superiors: | 


Plaintiff was not discharged because, as a citizen 
or as an employee, he simply sought to call attention 
through proper channels to maladministration at the 
Government installation for which he worked... .. 

But .. . the pamplilet on which removal was based .:.. 
4s not . .. a temperate, documentated, discussion of 
specific circumstances known to plaintiff which-de-— 
served airing, nor is it .. . mere casual private | 
"oriping" . . .. It is a public printed document, delib- 
erately circulated to about 100 individuals, which . . . 
makes several serious but broad, general, and unsupported, 
accusations of maladministration . . . [and] gives .. . 
ression(s] .... [T]he employing agency. could 
conclude that he was reckless scattering jhis 
hout 2 e unjustified injury 
r} 


o the Air e 
this unwarrante efama’ broadside, plain- 


ion of ry 2_P. 
tiff violated the obligation of loyalty each cmp Lovee’ 


owes. sg employer. : . at pp 443-44, em- 
phasis added]. | 


Thus, it is clear that employment for the Government (like 
employment for a private employer) gives rise to certain reason- 
able and valid restrictions upon an employee's conduct in- 
volving speech. The question before this Court, therefore, is 
whether the agency involved and the Civil Service Commission 
correctly concluded that appellant violated reasonable and 
valid limitations upon his conduct. We submit that the record 
clearly supports the administrative determinations that | 
appellant violated limitations upon his actions that were 
reasonable. = 

The charge against appellant of conduct unbecoming a 

police officer was based upon appellant's conduct in preparing 
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and distributing an anonymous letter and a poem. As discussed 


above, pp. 7-6 supra, these documents contained a vicious 
personal attack upon appellant's superior, the Governor of the 
Canal Zone, and his policies designed to better relations with 
Panama. The documents were found to attack the Governor in a 
"14pelous"”, "sarcastic", "contemptuous" and "defamatory" manner 
(JA 77, 94-95). This characterization of the material has not 
been seriously contested by appellant. As noted above, the 
documents, among other things, accused the Governor of being a 
liar, attacked his ‘judgment, implied he is incompetent and 
questioredhis loyalty to the United States. Moreover, five 
thousand copies of these intemperate, defamatory documents 

were printed under appellant's direction. They were distri- 
puted broadside throughout the Zone and portions were reprinted 
in the local press. Appellant was found to have personally 
sought to distribute these documents at least to two police 
officers and one person not on the police iree. 

Appellant's public personal attack on the Governor was 
guaranteed to undermine the morale of the police force and 
posed a threat to the discipline of the police force with 
regard to orders issued by the Governor as commander in chief 
of the police. Moreover, as appellant notes (appellant's br. 
p. 3), appellant worked directly with the Governor,and other 
high Canal Zone officials. An effective working relationship 
petween appellant and his superiors was certainly destroyed 
_ by appellant's conduct. Thus, appellant, by his intemperate 
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direct personal attack upon his superior, broadcast broadside, 
exceeded the limits of reasonable behavior permitted a police 
officer and therefore he was properly discharged. See Eustace 
v. Day, supra; Harrington v. United States, supra; Swaalley Ve 
United States, supra. | 

We emphasize, and the record makes clear, that epperient 
was not discharged merely because he criticized his superior 
officer. In fact, it is uncontroverted that responsible criticism 
through normal channels was expressly sanctioned. Rather, 
appellant was discharged because of the highly defamatory and 
intemperate language he employed and the method he utilized to 
convey his criticism. It was the "intemperate . . . attack" 
and his "recklessly scattering his buckshot without any concern 
for the unjustified injury he would be doing” that constituted 
a proper basis for disciplinary action. Krennrich v. United 


States, supra, 340 F. 2d at p. 654; Harrington v. United States, 
supra, 161 Ct. Cl. at p. 4b4. 


The reasons set forth above, we believe, are alone sufficient 
to demonstrate appellant's conduct properly could be the basis 
of disciplinary action. In addition to those reasons, however, 
there exists extraordinary circumstances in this case which 
further establish the validity of this discharge. As discussed 
below, infra, pp.24eB, appellant's conduct took place at a time 
of crisis in the Canal Zone. Violent anti-American demonstra- 
tions had racked the Zone. Acts by citizens of the United 
States that could lead to further outbreaks of anti-American 
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rioting and violence by Panamanian nationals were to be avoided. 
In determining the validity of the restrictions imposed upon 
the conduct ot the appellant, the conditions existing in the 
Zone at the time of appellant's conduct, of course, must be 
considered. In light of the tense and explosive conditions 
existing, appellant's conduct, fraught with the danger of 
providing the provocation that would lead to renewed disorders, 


was reasonably and properly held administratively to be sub- 


ject to disciplinary action. 


B. Reasonable Limitations May Be Placed Upon 
Conduct So As To Avoid A Clear and Present 
Danger of Creating Renewed Rioting and 


Vidtense. 2 2 ee 
We have shown above that the Government, in its role as 
employer with its responsibility to maintain efficient public 
service, may constitutionally impose reasonable restrictions 
upon its employees right to speak such as were imposed under 
the circumstances of this case. We now show that apart from 
the employment relationship in this case, the "speech" for 
which appellant was discharged is not protected by the First 
Amendment. 
The freedom of speech which is secured by the First 
Amendment to the Constitution "doesmt confer an absolute 
right to speak, without responsibility, whatever one may 
choose, or an unrestricted unbridled license giving immunity 
for every possible use of language and preventing the punishment 
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of those who abuse this freedom. . .", Whitney v. California, 


27h U.S. 357, 371 (1927). See, @.g-» Dennis v. United States, 

341 U.S. 494, 503 (1951); United States v. O'Brien, 391 U.S. 366 
(1968); Cox v. Louisiana, 379 U.S. 559 (1965). ‘Thus, it is settled 
that reasonable limitations may be placed upon freedom of speech 
when speech, if left unrestrained, would “create a clear and 
present danger” of bringing about "substantive evils" which the 
Government has a right to prevent. Schenck v- United States, 

2hg U.S. 47, 52 (1919). See e-£-> Cox v. Louisiana, supra, 

379 U.S. at p. 563; Wood v. Georgia, 370 U.S. 375, 363-85 (1962)5 
Dennis v. United States, supra, 341 U.S. at p. 507- 
In Schenck, a case not unlike the present one in that it 

involved the distribution of an inflamatory pamphlet during 2 
time of crisis, the Supreme Court set forth the factors which 
a court must take into consideration in determining whether 
speech may be restricted under the "clear and present danger" 
test. The court stated: 


in 
of free speech 


gr 
is at war many gh aid in time of peace — 
are such a hindrance that their utterance 
will not be endured so long hat: no 
court will regard them as protected by any constitutional 
right. [249 U.S. at p. 52, emphasis added. ] 
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We submit that appellant's conduct, in the extraordinary factual 
circumstance present in this case, was the equivalent of "falsely 
shouting fire in a theater" and thus could be limited as creating 
a "clear and present danger" to the maintenance of public order 
in the Canal Zone. Compare Feiner v. New York, 340 U.S. 315 
(1951); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). 

As @iscussed above, pp.4-5, supra, appellant's conduct in 
the Canal Zone took place at a time of crisis in that Zone. 
In the month immediately preceding appellant's conduct, the 
Canal Zone was turned into a "battleground" by rioting Panamanians 
protesting the terms and conditions of the United States occupa- 
tion of Panamanian territory. At the time of appellant's con- 
duct diplomatic relations between the United States and Panama 
were still severed, and the entire atmosphere remained tense 
and strained. In these circumstances, appellant's superiors 
endeavored to place reasonable restrictions upon the conduct 
of appellant, an American citizen on foreign soil, employed 
by the United States as a police officer, in order to try to 
reduce the tension in the Zone by preventing provocations 
likely further to inflame the situation so as to lead to renewed 
violence. 

The restriction placed upon appellant's speech was a 
narrow one. Appellant was to "avoid local issuance of comments 
or statements which could be used by the Panamanian press 
to inflame further the current difficulties between the United 


States and Panama" (JA 92). Appellant was expressly informed 


a ASH 


that no restrictions were attempted to be placed upon any 
eomments critical of the policies of the Canal Zone Gogernnent 
appellant may wish to make to Congress or through other regular 
channels. 

The conduct appellant engaged in was precisely the type 
sought to be restricted as it presented the immediate danger 
of causing a renewal of the violence. Under appellant's direction, 
5,000 copies ofa poem and an anonymous letter were printed al- 
though there were but 150 policemen in the Canal Zone. Appellant 
aided in distributing these documents and offered them to non- 
police personnel. The documents were widely distributed through- 
out the Zone and material in the documents was reprinted in the 
local Panamanian press. These documents viciously attacked the 
Governor of the Canal Zone and his proposal to hire Panamanians 
as Zone police officers, in 4nflanmatory and defamatory language. 
The documents contained inaccuracies and misleading material 
(SA 77), and among other things, not only attacked the desirability 
of hiring Panamanian citizens as police officers but questioned 


the loyalty of any such "foreign nationals" compared to the : 


"native [American] sons.” (JA 16). 
In short, appellant's yonduct could well have provided 
the basis for further disorders and plainly came within the 
"elear and present danger" rule. In fact, appellant's conduct 
falls within the classical example of "clear and present danger" 
as set forth by Mr. Justice Brandeis, concurring in Whitney v. 
California, supra, 274 U.S. at p. 377: 
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.. . no danger flowing from speech can be 
deemed clear and present, unless the incidence 
of the evil apprehended is so imminent that it 
may befall before there is opportunity for full 
discussion. 

Thus, to avoid the clear and present danger of renewed 
disorders, reasonable limitations were sought to be placed upon 
appellant's conduct that were valid under the First Amendment. 
Appellant, as a police officer whose job it was to keep the 
peace, was under a duty to limit his conduct so as to maintain 
the peace. His reckless conduct endangering the peace clearly 
constituted conduct unbecoming a police officer lawfully sub- 


jecting him to discipline by discharge from employment. 


C. The Authorities Relied Upon By Appellant 
Fail to Support His Position That The 
First Amendment Precludes Him From Being 
Disciplined For Conduct Such As Involved 
Here. 


In his petition for rehearing, appellant contends that, 
conceding the validity of all the facts as found administra- 
tively demonstrating that appellant was guilty of conduct 
unbecoming a police officer, the First Amendment precludes him 
from being disciplined for such conduct. In support of his 
position, appellant relies primarily on three cases: New York 
Times Co. v. Sullivan, 376 U.S. 254 (1964); Garrison v. Louisiana, 
379 U.S. 64 (1964); Pickering v. Board of Education, 391 U.S. 


563 (1968). Appellant's reliance upon these cases is misplaced. 


. These cases are clearly distinguishable, for they involve neither 
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conduct bya governmental employee that would seriously disrupt 
the public service nor "speech" presenting a clear and present 
danger under the circumstances. 
"1. The New York Times and the Garrison cases hold that a 
private individual may not be civilly sued or criminally pro- 
secuted for defamatory statements made about a public figure 
without actual malice. The rationale of the Court was that 
free and open discussion upon matters of public concern was 
peneficial to a democratic society. Those cases, however, did 
not involve, or purport to deal with, the relationship of gov- 
ernment employment and speech. ‘Thus, in balancing constitutional 
concerns in determining the scope of free speech, the Court 
had no occasion to consider, as discussed above, pp. 16-24 
supra, the "compelling interest" of the sovereign as an em- 
ployer in maintaining a workable and efficient public service. 
As a panel of this Court observed in the April 18, 1968, 
opinion in this case, as amended by order of May 22, 1968: 
Free and open discussion within an agency of 

Government is different from heated debate flowing 

into the public arena. While a free society values 

robust, vigorous and essentially uninhibited speech . 

by citizens, when such uninhibited speech by govern-. 

ment employees produce intolerable disharmony, in- 

efficiency dissention and even chaos, it may be 


Seg to reasonable limitations . . . [slip op. 
p. 15]. 


Accordingly, to use an example referred to above, p. 18 


supra, a judge's law clerk, under the New York Times and 
Garrison doctrine, may have a constitutionally protected right 
publicly, although falsely, to call his employer incompetent 
‘and corrupt, etc. absent actual malice. However, that doctrine 


= 29 - 


does not, obviously, compel the judge, as employer, to retain 


that clerk in his employ. Similarly, in this case, appellant _ 
may perhaps have had a constitutionally protected right to 
criticize his superior in the manner that he did 4{nsofar as 
eivil and eriminal actions for defamation are concerned; but, 
ave to the substantial and compelling interests of the sovereign 
in maintaining 2 functioning public service, appellant's conduct © 
4s not protected to the extent that he is 4mmune from disciplinary 
action relating to his employment with the Government. See 
Swaaley v. United States, 376 F. 2a 857 (Ct. Cl. 1967). 
Moreover, the speech 4nvolved in the New York Times and 
Garrison cases, unlike the "speech" involved in this case, did 
not pose a clear and present danger to the maintenance of public 
order. The threat to public order present in appellant's 
conduct, thus, is an additional factor removing that conduct 
from the principle applied in New York Times and Garrison cases. 
2, In Pickering v. Board of Education, supra, the Court 
held that a public school teacher could not be aismissed from 
employment for writing a signed letter to the local newspaper 
critically commenting upon the manner in which the Board of 
Education and the superintendant of schools were carrying out 
their duties. The Pickering case 4s factually distinguishable 
4n so many material ways from the case at bar, that Pickering 


cannot be properly considered to warrant a reversal of the 


administrative action taken against appellant. 
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Initially we note that the signed letter in the Pickering 
case contained reasonable, and generally responsible, comments 
upon a matter of public concern. The letter used temperate 
language. The letter, unlike the publications of appellant, 
did not consist of a vicious personal attack upon superiors 


written in a highly inflammatory defamatory, and contemptuous 


manner. 391 U.S. at pp. 575-78. 
In determining whether the teacher could lawfully pe dis- 


missed, the Court in Pickering noted that: 
- . the State has interests as an employer . 
in regulating the speech of its employees that differ 
significantly from those it possess in connection | 
with regulation of the speech of the citizens in 
general. The problem in any case is to arrive at a. 
balance between the interests of the teacher, as a | 
citizen, in commenting upon matters of public con- — 
cern and the interest of the State, as an employer, | 
in promoting efficiency of the public services it | 
performs through its employees P3901 U.S. at p. 568). 
Because of the "enormous variety of fact situations" in 
which statements may be made by public employees, the Court 
expressly refrained from laying down any general standards 
to govern all cases. 391 U.S. at p. 569. However, in con- 
cluding that, on the particular facts of the Pickering case, 
the State interest in promoting efficient public service was 
outweighed by the interests of the teacher, the Court listed 
the various factors it considered which balanced in favor of 
the teacher. Each of these factors are considerably different 
in this case. 

(a) The Court in Pickering found that the teacher's 


‘comments were in no way directed toward a person that the 
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teacher would normally be in personal contact with in the course 
of his employment. It was further found that the teacher's 
working relationship with those he criticized was not the type 
that involved confidence between the parties necessary to their 
proper function. It was expressly noted that if direct personal 
contact were involved in the employment relationship, with a 
need for confidentiality, a different result might be called 
for. 391 U.S. at pp. 569-70 and fn. 3 at p. 570. In the case 
here, appellant concedes that his employment did involve direct 
personal contact with the person he pitterly attacked (Appellant's 
or. p. 3). Moreover, appellant's employment encompassed cir- 
cumstances clearly involving the need for confidentiality. In 
fact, the very conduct which appellant has been disciplined for 
concerned his use of information obtained in confidence at a 
meeting called by the Governor. 

(b) Perhaps the major reason for the Court's conclusion, 
in Pickering, that the teacher's interest should prevail was 
that the Court had difficulty envisioning how the teacher's 
comments could in any way be seriously detrimental to the oper- 
ations of the school system. 391 U.S. at pp. 572-573. In this 
ease, appellant's activities obviously posed a serious and 
direct threat to the ability of Canal Zone officials to carry 
out the orderly administration of the Canal Zone. 

(c) Similarly, the Supreme Court observed that if any 
harmful 4mpact upon the public would have resulted from 


Pickering's publication, such harm could readily be minimized 
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by the teacher's superiors likewise publishing information, 
‘Aiscussing the matters raised and educating the public. 391 
U.S. at p. 572. In the case here, of course, danger existed 
that appellant's inflammatory and defamatory statements attacking 
the Governor and his proposal for better relations with Panama 
would cause the disruption of the orderly administration of 

the Zone before there was an opportunity for additional dis- 


cussion and exchange of information. 


(da): Finally, the Court in Pickering noted that the question 


of whether the teacher might constitutionally be restricted to 
submit initially his comments through regular channels before 
making his comments public was not before the Court. 391 U.S. 
at p. 572 fn. 4 and 391 U.S. 582-3 fn. 1, opinion of White, 5 
concurring in part and dissenting in part. In the case here, 
appellant had available regular channels to air his criticism 
and effectuate change in the policies he did not approve of. 
Nevertheless, he first took his comments directly to the gen- 
eral public, despite specific requests not to do so. 

In addition, it should be noted that the "speech” involved 
in the Pickering case,unlike the "speech" involved here, did 
not pose’ a clear and present danger of causing 2 preach of 
the peace. This important factor alone makes the Pickering 
case inapposite. : 

In sum, the case here ism factually different from 
Pickering that Pickering cannot fairly be interpreted as re- 
quiring a reversal of the administrative action below. 0 
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the extent that the teachings of Pickering can be applied to 

this case, Pickering supports the discharge of appellant. Weighing 
the factors enumerated by the Supreme Court plainly results, on 

the unusual facts of this case, in the scales being balanced 


in favor of the compelling interest of the Government in main- 


4 
taining a workable and efficient public service.’ 


JONCLUSION 


For the reasons stnted above, it is submitted the decision 


of the district court wpholding appellant's administrative 


4Y/ Appellant, in his petition for reconsideration, contended 
solely that the First Amendment precludes his being disciplined 
on the charge of conduct unbecoming a police officer, the one 
charge out of the three brought which was sustained by a 

panel of this Court. However, in granting appellant's petition 
for reconsideration, en banc, this Court vacated the previously 
entered orders by that panel. Therefore, presumably, the con- 
stitutionality of appellant's being disciplined on any of the 
three charges may be placed in issue. Appellant thus may 

seek to argue with regard to the other two charges, as he has 
with regard to the charge of conduct unbecoming an officer, 
that the First Amendment precludes discipline. Such a position, 
shown above to be without merit relating to the charge of 
conduct unbecoming an officer, is also without merit relating 
to the other two charges. All of the reasons set forth in 

this brief demonstrating that appellant may be constitutionally 
discharged for the activities constituting conduct unbecoming 

a police officer are equally applicable to the conduct com- 
prising the other two charges. 


discharge should be affirmed. If this Court should conclude 
that only the charge of conduct unbecoming an officer is. 


sustained, it is submitted that the case should be remanded, 
. I 


to the Civil Service Commission and the agency, solely for a 
reconsideration of the punishment imposed. 
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